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Befoi'B iUi\ Justice B anerjee and Mr. Justice R am pbii.

RAGHUNATH SAHAY SINGH a r d  anotiieb (D eokee-Holdbrs)  y. LALJI 1895
SINGH AND OTHERS (JnDGMENT-DEBTOns), ® December 16.

Limitalion Act { X V  o f  1871'), section 17S— AppU calionfoi' execution o f  decree 
— Continuation o f  A pplication— R ight to apply when acom ed— Mort/jage- 
d ecm — Application f o r  resale in execution o f  decree— Jiidgm ent-debton  
purchasing henami— Rights o f  m ortgagee.

Upon an application made on the 28th August 1891 for execution of a 
mortgiige-ileoree, the mortgaged property was sold and tha judgineiit-debtbra 
puvoliased it henami at ii low prioo. Thereupoa the decreo-holdors made an 
iipplioation on the 12lh Noverabor 1891, asking the Court to set aside the 
Imami purchase and resell the property. The first Court found that the 
purcliase was not henami and confirmed the sale on 12th April 1892, but tlie 
lower Appellate Court came to a contrary conclusion, and set aside the sale on 
tiie 22nd July 1892. The Higli Court in second appeal accepted the finding 
of tlie Appellate Court as regards the purchase being henami, but upheld the 
sale with the remark that the said property and any other property of the 
debtors might bo sold in satisfaetion of the inovtgage-dobt. Tliiw Judgment 
w as passed on the 4th August 1893. On an application for execution made 
un the 3rd December 1804, objections were raised on the ground of limi­
tation and on the ground that the property was not liable to be sold again in 
execution of this decree.

Held, that tlio applieation of the 3rd December 1894 might be regarded 
na a continuation of the application of 12th November 1891 for resale of 
lha property; and as t!ie deoroo-lioldors were precludedliy the first Court's 
finding of 12th April 1892 from asking for sale until it waa reversed 
by the lower Appellate Court on the 22nd Jidy 1892, and finally by tlie
High Courl on the 4th August 1898, the application was in time under
Article 178, Schedule II., Act XV of 1877.

Pyaroo TuliohiMarinee v. N a sir  Hosaein (1), Chandra Prodhan  t. Gopi 
Mohin Shaha (2), P a ra s  Ram  v. Gardner (3), K a lya n h ln i D ipchand  v.
Ohanashain L a i Jadunathji (4 ) ,  and Ohintainon Dam odar A gashe  v. Balahaatri 
(6), referred to.

“ Appeal from Appellate Order No. 192 of 1895, against the order of 
F. W. Badcock, Esq., District Judge of Bhagulpore, dated the 5th of March 
1895, reversing the order of Babu Abinash Chunder Mitter, Suboi'dinate Judge 
of Monghyr, dated the 2nd of January 1895.

(1) 23 W. B., 183. (2) L L. E.., 14 Oalc, 385.
{?,) I. L. R„ 1 All., 355, , (4) I. L. B., 5 Bom., 29,

Ô ) I. L. R., 16 Bom., 294.



398 THE INDIAN LAW BEPORTS. [VOL. SXIIL

1895

B a q u d n a t h

Sa o a y
SiN&n

V
L alji
SlNQH.

H eld , also, tbat tho prex'ious sale iinJoi- tlio moi’tgage decree was no tav 
’ to a fresli sale umler tlie stiine decree. Ram Awtar Singh v. Ttdsi Ravi 
(1\ Oiler V .  Lord Vmix (2), and Lulf Ali Khan v. Futteh Bahadur (3), 
refeireil to.

In  tH s case a mortgage-deoree for R s . 3,837-14-0 was passed 
ia fiwoiir of tlie appellants Baghuuatli Saliay Siiigli and Kishen 
Narain Singh iu 1896. Application for execution was made 
on the 28tli August 1891, and on tlie 9th NoveixibeT 1891 ilie mort­
gaged property was sold. The judginent-debtors purchased ifc 
themselves for Rs. 151 only in tho name of a third person. On the 
]'2th l^ovem'bBr 1891 the docree-holders made an application to 
the Subordinate Judge in whose Court the sale was held, objeoting 
to the sale on the ground that the purchase was made benami by 
the debtors, and praying for afresh sale of the property. The Sub­
ordinate Judge found that the purchase was not ienami, refused the 
application, and confirmed the sale by an order dated the 12tli 
April 1892. On appeal that order was reversed by the District 

J u d g e  on the 22nd July 1892, the purchase was found to be 
henami, the sale was set aside, and a fresh sale was ordered. On 
second  appeal the High Court held that the sale was not invalid 
by reason of the benami purchase, but that the decree-holders were 
at liberty to proceed against the property or any other property 
belonging to the judgm.ent-debtors in case o f deficiency in price. 
This judgment was passed on the 4th August 1893.

The application for execution out of which this appeal arose 
was mado on the 3rd of December 1894, and was for resale of the 
m o i 't  Imaged property in satisfaction of tlie balance of the mortgage 
debt. Ih e  jndgmeiit-debtors objected to the application on the 
grounds that it was barred by limitation, and that the decree could 
not again be enforced by the sale of the mortgaged property. The 
first Court overruled both these objections, but on appeal the 
District Judge gave effect to them and refused the application. He 
observed: —

“  1 think it quite clear that liinitatiou cann ot run from  A pril 12th, 1892, on 
tho authority o f  the ruling in K risto  Coomar N ag  v. M ahalat Khan  (4 ), and

(1) 5 0. L. -R,, 227.
(2 )  2 K . and J., 650 ; 0 De, &. M . and 638.
(3) I. L. B., 17 Calc., 32. (4) I. L. B,, 5 Calc,-, 60S,
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DO other application has been poin ted  out to m e beyond tlmt o f  A ugust 88th,

1891. ----------- -̂-----
As tliB property iirortgaged tia!3 once been sold  as such, I  do not th ink  it 

can again be sold as m ortgaged property , and tliat the finding o f  the H igh  S ikgh 
Court means that it is liable to sale in the same way as unm ortgaged property 
w ou ld  be liable. F or  that purpose, a fu ll decree under section 90 o f  the 
Transfer o f  Property A c t  would be n ecessa ry ,"

The decree-holders appealed to the High Court.
Dr. Bas Beliari Ghose and Babu Tarit Mohan Das for the 

appellants.
Moiilyi Mahomed Yusuf and Babu Digamhar Chutterjee for 

respondents.
Dr. Has Behari G/io.w.—The present application is not barred 

by limitation. It comes under Article 178 of the Limitation Act and 
is in time as time began to run some time after 1892. Execution 
was impossible so long as the Sub-Judge’s order was not reversed 
and no resale could be held or api^lied for. Starling on Limitation 
(Ed. 1895) p. 349. The present application may also be viewed 
as a conlinuation o f the original application dated 12th November 
1891. Kalyanbhai Bipohand v. Ghanasham Lai Jadunathji (1),
Ghandra Prodhan v. Gopi Mohun Shaha (2), Ohintamon Damodav 
Agashe v. Balshastri (3), Issuree Dassee v. Aldool Khalak (4),
Paras l^am v. Gardner (5), Eewal Ram v. Khadini Husain (6_),
Thakur Das v. Shadi Lai (7). The application is also saved 
from being barred because the decree-holders took steps in aid of 
execution, [Baneejee, J. — The language used in Art. 179, clause 
4 of Sehedide I I  of the Limitation Act is “  the date of applying to 
the proper Court.” ] “  Proper Court ’* means the Court having juris­
diction to deal with the matter of execution, and not merely the 
first Court. [B anerjeb , J .— The Appellate Court on lj asks the 
first Court to do its duty.] Tho case cited by the lower Court deals 
with a dilFerent matter,

On the question whether the decree-holdors are disentitled 
from pursuing their mortgage rights, the mortgagors cannot get

(1 ) I. L . R ., 5 Bora., 29 (34).
(2) I. (,. R ., 14 Calc., 385 (3 ) I. L . E ., 16 Bom ., 294.
(4 ) I . L. R .,4  Oalo., 415. (5 ) I . L . R ., 1 A l l ,  355,
(6 ) I. L. R., 5 A ll., 576. (7 )  T. L . R ., 8 A l l ,  56,
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RAQiinNATii 0(tei> V. Lord Vaux (1). The mortgagors cannot f3ay that thoy 
liold the property free of tbo inciraibranoo.

Moulvi Mahomed Yusuf for the respondents.— The present 
applioation cannot be regarded as a continuation of tlia former 
proceedings ; Rs. 151 was then set off against the decretal amoimt 
and those proceedings came to a close. The application of 12th 
Novembor 1871 was not an applioation for exeoution, and was 
made without notice. The order was under section 311 of the 
Procedure Code. The final decree o f the High Court restored the 
order of the first Oonrt which confirmed the sale. There could 
not be another sale in this execution. [Dr. Ras Beliari GIme 
referred to L u tf AU Khxn v. Futteli Bahadur (2)]. The appli- 
cation also asks for sale of other properties, and in that respect it 
is jLot a continuation o f the former application. The purchaser 
obtained a complete title. JEmam Momtasoodeen Mahomed v. Raj 
Coomar Doss 3 ), Jaleeram v. 0 hander Coomaree Dossee (4). 
Section 88 of the Transfer of Property A ct also goes to show that 
a second sale could not be held. This is not a question for deter­
mination in execution o f the decree ; a separate suit should be 
brought to enforce the right to re-sell if it exists.

Dr../?a.? TSehari Qhose in reply.— The question of re-sale is one 
for decision under section 244 of the Civil Procedure Code. The 
sale is good, but still the mortgagors cannot plead non-liability. 
They were not under a disability to bny, but they were not 
entitled to say that they had got rid of the incumbrance.

The judgment o f the High Court ( B a n e r j e e  and R am piki, 

JJ.) was as follow s:—
This appeal arises out of certain execution proceedings. The 

appellants, who are the holders o f a mortgage decree, applied for 
the execution of their decree by the sale, of the mortgaged pro* 
perty. The judgment-debtors opposed the application on two 
grounds, namely: that execution was barred by limitation;
and, second, that the mortgaged property having once been sold

(1) 2 K . and J ., 65D ; 6 Do, G. M, and G., 638.
(2 ) - I .  L .R . ,  IT C a lc ., 23 (32 ).
(3 ) 14 B, L. R., 408 ; 23 W . R ., 187,
(4 ) 12 B . L . R ,,A p .|  7.



i l l  esecntion of the decree could not he sold again. The first 1895

Con'rt overruled these ohjections cand ordered that e.'ieciitiou B a o d u s a t h

should proceed. On appeal by the judgmenfc-dehtors, the lower |ahay

Appellate Court has reversed the first Court’s decision, aud dis- 
allowed eseontioH.

111 second apx êal it is contended for the decree-holders, first, 
that the lower Appellate Court is Avrong in holding that execu­
tion is barred by limitation ; and, secondly, that the lower Appel­
late Court is wrong in holdiug that the previous sale was a bar 
to any further sale.

The facts of the case, which are necessary to be referred to for 
the purposes of this appeal, are shortly these : The decree now 
sought to be enforced was passed in 1890. The first application 
for sale was made on the 28th o f August 1891, and the mort­
gaged property was sold in execution and purchased for Rs. 151 
(the' decree being for a very much larger amount) by the judg- 
raeiit-debtors heiiami in the name of a third person (as has now 
been oonclusivoly found). Thereupon on the 12th of Fovember
1891 (that is, three days after the sale) the deoree-holders applied 
to the Court by which the sale had been held for caucelment of 
the sale on the ground of the judgment-debtors having purchased 
the property henami and for resale. That Court having refused 
the application on the 12th of April 1892, the decree-holders 
appealed to the District Judge, and the Judge on the 22nd of July
1892 cancelled the sale and ordered resale, bolding that the 
judgraent-debtors having purchased the property ienami there 
was no real sale of the property. The Judge’s order, however, 
was reversed by this Court in second appeal on the 4th o f August 
1898, the learned Judges w'ho heard the second appeal being 
of opinion that the mere fact of the judgment-debtor having 
purchased the property did not make the sale an invalid sale, and 
that the decree-holders were competent to sell the propeity 
and any other property of the judgment-debtors in satisfaction of 
the mortgage debt. The present application is dated the 3rd of 
December 1894, and by it the deoree-holders seek to sell the mort­
gaged property in older to realize the unsatisfied portion o f the 
decree. It should be here stated that the suit upon the mortgage 
having been brought more than sis years after the debt became due,

86
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1896 satisfaction can te  obtained only hy  the sale of the mortgaged 
‘RTaHDNATiT property, the personal remedy against the debtor being barred by 

limitation. See Bamdin v. Kalha Persacl (1), Miller v. Runganath
Mouliclc (2 ).

Those being the facts of the case, the first question for eon- 
sideration is whether the present application is barred by limita­
tion. "We are of opinion that it is not. Though the present appli­
cation is made more than three years after the date of the decree 
and of the last application for execution, it may be regarded as a 
continuation of the application o f the 12th of EoYemher 1891, 
which was clearly in time, and in which in addition to tho prayer 
for oancelment of the execution sale, the decree-holders also prayed 
for a resale of the mortgaged property ; and as the decree-holders 
were precluded from asking the Court to grant this last-mentioned 
prayer, until the bar placed in their way by the adverse decision of 
the first Court, dated the 12th of April 1892, to the effect that the 
purchase at the fotmer execution sale was not made by the judg. 
ment-debtors benami, was reversed by tho decision of the Appellate 
Court on the 22ud o f July 1892, and finally by the decision of 
this Court in second appeal on the 4th of August 1893, they 
were quite in time (under Article 178, Schedule II, Act X V  of 1877) 
in making their present application for resale on the 3rd of 
December 1894. The view we take is amply supported hy the 
decisions of this Court and o f the High Courts of Allahabad and 
Bombay, and we need only refer to the cases of Pyaroo 
Tuhobildarinee V. Nasir Ilosse'm (3), Ohandm Pvodlian v. Go'̂ i 
MoJiun Saha (4), Paras Bam v. Gardner (5), Kalyanhhai Dipchani 
V . Ghanasham Lai laiunalliji ( 6 ) ,  GMntamon Damodar Aqash 
Y. Balshastri (7).

Execution not being in our opinion barred by limitation, ths 
next question for consideration is whether the previous sale under 
tho mortgage decree is a bar to a fresh sale under the same. We 
are of opinion that this question also should be answered in the

(1) I .L . E., 7 All., 502.
(3) 28 W. R.i 183.
( 6) I, L. R,, 1 All., 355.

(2) I. L. R., 12 Oalo., 389,
(4) I. L .R ., 14 0alc,,385.
(6) I. L. R., 6 Bom., 29.

(7) I. L, R., 16 Bom., 294.



negative. It is true that it has been conclusively held by this Ooiirt i895
in the former proceedings that the previous execution sale was a b q̂hunath
vahdsale, but that cannot prevent a resale of the property when it Sahay

has been found equally conclusively ia the same proceedings that 
the purchasers at the sale were the judgment-debtors themselves, Laui

.  .  V* 1 n  fe lN G H .The mortgage-deoree remains uusatisfiea escepfc as to a small parfĉ  
and the mortgaged property still remains the property of the jndg- 
ment-debtors, the mortgagors ; and is it open to them to set up their 
purchase at the execution sale for a price which is far below the 
amount of the mortgage debt as a bar to the mortgagees’ right to 
reahze their dues by the sale of the property ? W e think clearly not.
Our decision rests upon the broad principle o f equity that the 
mortgagor, while still retaining the mortgaged property for himself, 
cannot by any act of his other than actual payment of the mort­
gage debt get that property freed from the charge which he 
himself has created. W e need nOt here go so far as this Court 
was asked to go in Ram Awlar Singh v. Tulsi Ram (1). The prinoi- 
pie of equity that we apply is no novel principle. It is closely 
allied to the principle which the Court of Chancery enforced in 
Otter v. Lord Varne (2), where it held that a mortgagor, by his 
purchase from the first mortgagee under a power of sale, could 
not defeat the title of the second mortgagee, and which the 
Judicial Committee affirmed in the case o f L u tf A li Khan v.
Futteh Bahadur (3 ). Their Lordships said : “  The sale to the appel­
lant was in the execution o f a docree which was made to give effect 
to a compromise between the mortgagor and the mortgagee. He
undoubtedly acquired by his purchase a right to possession against
the mortgagor, and the mortgagor ought not to be allowed to 
defeat that by having purchased the interest which was sold in 
execution of the decree upon the second mortgage.”

It was urged for the respondents that granting that the 
mortgagee has the right to sell the property, he cannot enforce 
that right in execution of the decree he has obtained, but he must 
proceed by a separate suit. To this objection the answer is 
simple. Section 214: o f the Code of Civil Procedure enacts

(1) 5 G, L. R , 227.
(2 )  2 K. and J. G50 ; 6 Do G. M. and 0 ., 638.
(3) I, L. E., 17 Ciilo., 32.

TOL, XXIIL] CALCUTTA SERIES. 403



40-1 I ’HIii INDIAN LAW ilEPOlil'S. [VOL. XXIil.

S i HAY 
SlNGlI 

D,
L alji
SlMQH.

1895 that all q^uestioiis avisiiig betw een  the parties to  a suit relating to 
' b a g i h j n a . t u ' execution , discliarge or satisfaetion o f  the deorce should bo 

determ ined by  the Court execu tin g  the d ecree  and not by a 
sepavate suit, and there can be  no do\ibt that the question raised 
before us is one o f  that description .

We are therefore of opiuioii that the applicatiou of the dooree- 
liulderji for the resale of the mortgaged propertieri is uot barred 
ill any way, and that this appeal should be decreed, the order of 
the lower Appellate Oourfc revcrsied, and that of the first Court 
overruling the objeotiou of tlie judguiont-debtors restored with 
costs. Execution will proceed as prayed by the sale of the 
mortgaged property.

y. 0. 0. Appeal allo wed.

omamAL civu..

180G 
Jan. 3  iC- 0.

B efore iVr. Justice Sale.

M A U U M liD  A L [  (PiAiiTriFF) ^YAZID A L I  (DEm-DAM'r). 
P ra ctice— Oom m im on lo examine ivitmsses— Non-utteiulanoe o f  iVilnesfes—

Mode o f  anfovdng attendance— Code o f  Civil P rocedure (Aat JCIF o f  1S82],

acctions 309 a>id 400 a)id Schedule I  \̂ , N o. 1S8.

Ou lui nppliciiLion to  the H igh  CuuL't to authoi'wc a Cosiimissioner to jssue- 
process lo i' tlio purpose o£ coiup cliiiig  tiio ntlendanoe o f  witaesses before 
him ;

H eld, that tlio Ooiumiasiouor ahoukl return thu comm ission to tiio Hig)i 
Court. The H igh Court m ay then souil tlio coimuisaiou to a Civil Court 
w ithin the looal Ihjjils o f  w boso jurisdiction the witnessua to be Dxaminod 
reaiik',

I n this suit a Commission was issued b y  the High Court to 
examine witnesses residing in the District of Bakhargauj. The 
Oomuiissionor issued uotlces to the witnesses to attend before him, 
but they did uot appear. He thoreupoji wrote, informing tho 
High Court that tho persons to be examined tinder the Commission 
had disregarded a notice to appear before him.

Mr. Ohakravarti for tha plaintiff.

Mr. T, At Apcar for the defendant.
Mr. Ohakravarti applies on affidavit for an adjournment and 

requests the Court to authorise the Commissioner to issue process


