
1936. 'without properly deciding the piaintiff's title. It is 
PoKSAN™ clear that the question as to whether the plaintiff is 
i)0SADH entitled to avail herself of the provisions of Act II 

of 1929 is one which could not be decided in a summary 
proceeding for possession in a revenue court.

Fazl Ah , J. niy opinion, therefore, the decree of the court
below should be affirmed and the appeal dismissed with 
costs.

IvHAJA M ohamad N oor, J .— I agree.

Ja m es , J,:— I  agree.

D havle, j .—I agree.

Varma, j .—I agree.
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October, 9. g/VHADUR KHARAG NAEAYAN
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H indu L a w — J oin t fa m .ily~ m ortg a ge hy on e m em b er  o f  
undivided share, i f  void  ah initio— 7nortgagor rep resen tin g  
th a t , he was separate— iran sferee fo r  value w iih ou t n o tice—  
Transfer o f P rop erty  A c t , 1SS2 (A c t I V  o f  1882), section s o , 
4.^— T ransfer of P ro p er ty  (A m end m en t) A c t ,  1929 (A c t  X X  
of W 29) , seGtion 4..

: 6 , a member ot\a joint Hindu family, mortgaged Iiis 
l/6t]i share in certain properties alleging' that lie was separate 
i'l'om fche oiher inemberR nl the family to J in 1918. In 1928 
there was a formal partition and in 1929 G mortgaged a part

Appeal from Original Decree no. 156 of 1Q33, from a deoision 
of Babu Saehindra Natli Ganguli, Subordinated Mongliyr, dated
the 22nd December, 1932.



of the property which had fallen to him on partition to K  1986.
and also sold a. portion to L. J instituted a suit on the basis  ------------ 
of the mortgage aforesaid and impleaded the sons of G and 
K  and L  as defendants. The defendante pleaded inter afc khaba.g 
that since G was a member of the joint family when the Naeayan 
mortgage was executed nothing was conveyed by the tiansac- 
tion. The Subordinate Jndge held that as the mortgagor 
represented to the mortgagee that he was separate the provi­
sions of section 43 of the Transfer of Property Act applied, 
and the subsequent transferees although for value were not 
protected as they had failed to prove want of notice, K  and 
L the subsequent transferees appealed.

Held that a mortgage by a member of a joint Hindu 
family is not void but voidable at the option of the other 
members of the family or any one of them.

Madan Lai y: Ghid[hi(i)- relied on.

Section 43 of the Transfer of Prbpeity_ Act provides that 
where a person erroneously represents that he is authorised 
to transfer certain immoveable property and professes to 
transfer such property for consideration, such transfer shall 
at the option of the transferee, operate on any interest which 
the transferor may acquire in such property at any time during. 
which the contract of transfer subsists. Therefore, the mort­
gage lien was transferred on that portion of the property 
which the mortgagor had: obtained on partition.

Bhup Smgli v. Ghedda Singhi^}, followed.

Appeal by the defendants, the subsequent 
transferees.,

The facts of this case material to this report are 
set out in the judgment of James, J. /

Khurshed Husmin Mitral
and J. for the appellants.

B. C. De and M. K, Mukharji, for the res­
pondents.

James, J .— Gobardhan Lai and his brother 
Girvrar were members of a joint family, with their 
father Banarsi Lai, and their two uncles BriJ Lai

(1) (1930) I. L .~R 7 '^A n 7lL
(2) (1920) 18 All. L. J, 807.
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1986, and Dalarchand. Gobardhaii Lai at an early stage 
"eIi began to quarrel -with hid family and to do business on 

Bahaduk his own account with Janki Rai. On the 9th of Feb- 
Ehaiug riiary, 1918, he executed a bond whereby he purported 
itaeayan mortgage a share of l/6th  in the property specified, 

Janki part of whicli was ancestral property of the family, 
Rai- while part had been bequeathed by Nandu Lai, the 

James, j. ^latemal grand-father of- Banarsi Lai, to his three 
grandsons Banarsi Lai, Dularchand and Brij Lai. 
In the mortgage bond there was a recital to the effect 
that Gobardhan Lai had demanded partition of the 
family property; but the members of the family were 
unwilling to make i t : so this mortgage was executed 
in part for payment of antecedent debt and in part to 
raise money for the purpose of instituting a suit for 
partition. The money was not utilised for the 
institution of the partition suit, but it was utilised for 
a separate business carried on by Gobardhan la l. 
After 1918 the three brothers made further acquisitions 
of joint family property. They did not mention the 
name of Gobardhan Lai in any deed; but as there is 
no mention of any sons, this fact would not necessarily 
be of any significance. If Gobardhan Lai had actually 
separated in 1918, he would not prinia facie have been 
entitled, when partition was u timately made, to a 
share in this property , though he might possibly have 
been entitled if while he still remained a tenant in 
common, the property was acquired from the joint 
fund. On the 21st of May, 1927, after the death of 
Banarsi .Lai, Gobardhan Lai’s two uncles with his 
brother executed a mortgage, wherein they recited that 
Gobardhan Lai had cut himself off from his family 
in the lifetime of his father and had ceased to have 
any right to the family property. The mortgagee, 
doubtful on this point, obtained another mortgage 
bond in the followingi year in the execution of which ' 
Gobardhan Lai took part, wherein it was recited that 
the family was joint. On the 25th of September,
1928, a formal partition of the property was made, 
wherein a third share went to Gobardhan Lai and his
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brother Girwar who immediately partitioned this 
share between themselves. On the 7th of December,
1929, Gobardhan Lai mortgage 1 part of the property Bahabto
which had fallen to him on partition to Rai Bahadur 
Kharag Narain. On the 12th of Janiiary, 1930, he " 
sold a portion of that property to Musammat Lai Pari Janki
who redeemed to that extent the mortgage of Kharag 
Narain. j

On the 11th of May, 1931, Janki Rai instituted 
a suit on the hasis of his mortgage of 1918, claiming 
to proceed against the property which had fallen to 
Gobardhan Lai on partition. The suit was instituted 
almost twelve years after the date of payment fixed 
by the mortgage bond, but within time. It was 
contested on various grounds by the sons of Gobardhan 
Lai, and also by the mortgagee of the 7th of December,
1929, imd the purchaser of the 12th of January, 1930, 
who asserted that the bond was a colourable transac­
tion not executed for consideration; that there was no 
family necessity for the bond; and that since the 
mortgagor was a member of the joint family when the 
mortgage Was made nothing was conveyed by the 
transaction. The Subordinate Judge found that the 
ra.ortgage was for consideration and that so far as the 
sons of Gobardhan Lai were concerned, it was binding 
on them because it was executed on account of 
antecedent debt and for family necessity. He found 
th.at the mortgagor was not separate from his father 
and uncles at the time when the deed was executed, 
but that he represented to the mortgagee that he was 
separate. The learned Subordinate Judge aocordingly 
applied the provisions of section 43 of the Transfer 
of Property Act holding that since the mortgagor by 
actual separation had placed himself in a position to 
cai’ry out the alienation which in 1918 he had repre­
sented himself to be able to make, the mortgage deed 
must be enforced. The mortgagee of 1929 and the 
purchaser of 1930 were transferees for value; but the 
learned Subordinate Judge found that they had failed 
to prove that they had no notice of the option conferred
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by the mortgage of 1918, and it could therefore be 
“"uki enforced against them. Immediately after the iiisti- 
Bahastb tution of the present suit the mortgagee of 1918 
KHARAa xnstitnted a suit on his own mortgage bond which was 
NARmN gî pparently disposed of more promptly than the suit 
Janki with which we are here concerned, so that he was able 

to obtain a decree and purchase the property in dispute 
James. J 'while this suit was pending. The mortgagee and the 

transferee of the 12th of January, 1930, have appealed 
from the decision of the Subordinate Judge.

Mr. Khurshed Husnain on behalf of the appellants 
attacks in the first place the finding of fact of the 
learned Subordinate Judge that at the time of the 
mortgage, the mortgagor represented to the mortgagee 
that he had made a definite announcement of his 
intention to separate such as woidd amount to 
separation in the eye of law. Mr. B. C. De supporting 
the decree on grounds decided against him. in the trial 
court argues that the learned Subordinate Judge ought 
to have found that there was actual separation in 1918. 
Whatever representation might have been made, 
Mr. Khurshed Husnain argues that the mortgage 
should not be regarded as taking effect upon the share 
which ultimately fell to Gobardhan Lai on partition, 
because the mortgagor did not purport to transfer a 
share of an undivided estate but merely a share in 
specific property. He argues also that the mortgage 
of an undivided share is void ab initio a.nd no equity 
can be created by it, such as would call for the appli­
cation of the provisions of section 43 of the Transfer 
of Property Act or of any other equitable rule. 
Finally he argues that the appellants are tra,nsferees 
for value without notice of the option and that they 
are therefore protected from the operation of section 
43.::

Mr, Khurshed Husnain suggests that there is no 
averment in the plaint that Gobardhan Lai at the tiine 
of the mortgage represented that he was separate, l̂ n 
the translation pf the plaint which has been, prepared
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for this Courtj the expression “ a'pne hlmalvish zcihir 
My a ”  has been translated “ expressed desire (for 
separation and partition) ; but annoimced an inten- Bahadto 
tion ”  would be an equally good translation and it 
cannot be said that the representation has not been 
pleaded. Two witnesses Bihari Lai and Damii Sao Janki 
state that Gobardhan Lai actually did make an • 
amioinicement of the fact that he was separate before james, ,t, 
the execution of the mortgage; and since it appears 
to be clear that he was at that time and for a long time 
afterwards on bad terms with his family and he did 
actually separate from them, there is no reason why 
this evidence should not be accepted. The recitals in 
the bond of the 21st of May, 1927 (Exhibit 2), indicate 
what the rest of the family thought on this matter.
This deed executed by the surviving members of the 
joint family Dularchand, Brij Lai and G-irwar Lai, 
the brother of Gobardhan Lai, recites that G-obardhan 
Lai, the eldest son of Banarsi, separated during the 
lifetime of his father and went to his father-in-law’s 
house in Benares on relinquishing his claim, leaving the 
executants in possession and occupation of all the 
property of the joint family. But later we find 
Gobardhan Lai joining with the other members of the 
family in executing a'mortgage deed and at the time 
of the partition they described themselves as joint.

Mr. Khurshed Husnain argues with some reason 
that we have not here anywhere a definite unequivocal 
and irrevocable announcement of intention to separate 
until the commencement of the actual prbceeding for 
partition. There were attempts to obtain partition; 
Gobardhan Lai deserted the family home and went 
to Benares; and the impression which would be 
conveyed by this evidence is that either of the two 
parties represented themselves as joint or separate 
US it suited their convenience. The position of 
Gobardhan Lai appears to have been uncertain and 
equivocal and it cannot be said that there was any 
imequivocal announcement of separation actually 
effected. On the other hand it appears to be clear that
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1986. Gobardhan did represent iii 1918 that he had cut 
~ ~ * R a i  himself off from his family; although it does not appear 
Bahadur from the subsequent conduct of the parties that the 
Kharao representation was regarded by them as irrevocable. 
mRAYAN j  accept both the findings of-the Subordinate

Janki Judge; that the representation was made at the time 
of the mortgage and that the mortgagee believed it: 

James, <t. that there was no actual separation until 1928.
The objection that what was mortgaged was not 

a share in the undivided estate but was a share in 
specific property was not taken in the written state­
ment and is now raised for the first time. The 
plaintiff asserted by his plaint that Gobardhan Lai’s 
l/6th share in the family property mortgaged to him 
represented the share which Avas allotted to Gobardhan 
at the partition. He distinctly stated in paragraph 8 
of his plaint that the property detailed and specified 
below in schedule 2 had been allotted to Gobardhan 
Lai in lieu of the mortgaged l/6th share. We do not 
imow that at the time of the mortgage, the joint family 
possessed any property other than that specified in 
the mortgage bond ; nor whether the subsequent acqui­
sitions to the joint family were made from the common 
fund represeî fted by this property. A new point of 
this kind must not be raised for the first time in appeal. 
If the point had been taken in the written statement 
parties would have entered into evidence on this 
question; and it would have been possible to ascertain 
whether what was mortgaged, was part of Gobardhan’s 
s h a r e  or the whole of it.  ̂ The learned Subordinate 
Judge has pointed out that at the time of the mortgage 
Gobardhan's share would not have been 1 /6th but 
l/9th ; but he appears to have been under the impres­
sion that he would be entitled to 1 /6th on partition, 
the share to which he Would become entitled oh the 
death of his father and which he actually obtained 
when the partitibn was made. I consider: that̂ '̂ t̂̂  
learned Bubordin ate Judge righ tly treated the 
mortgage as a mortgage of the share of Gobardhan 
Lai in the joint family property, together with his

236 THE INDIAN LAW REPORTS, [yOL. XVI.



VOL. XVI.] PATNA SERIES. 237

1936.share in the ])roperty which descended to the family 
under the will of Nami Lai. raj

Bahabci’w
Mr. Khnrshed, Husnain argues that since Kharau

GoBardhan Lai was not separate at the time of the 
mortgage, his mortgage of an undivided share was janki
void ah initio. This question was discussed by the Rai.
High Court of Allahabad in Madcm Led v. Ckiddui}) j_ 
where it was pointed out that an alienation made by 
member of a joint Hindu family is not void but 
voidable at the option of the other members of the 
family or of any one of them. It appears that mis­
understanding is apt to be caused by declarations that 
particular alienations are void, -whicli have been made 
after the alienations have been impeached by persons 
at whose option they were voidable, when the court 
finding that the alienation cannot be supported has 
declared it to be void. When a voidable contract is 
successfully impeached bv a person entitled to challeiige 
it, it becomes void; but this is not a contract of the kind 
which is in itself void ab initio. The learned Judges 
in the ease quoted pointed out that the alienation 
cannot be impeached by the alienor himself or by any 
transferee who has not acquired by transfer or 
prescription the interest of the entire joint family.
They made an exception of the position of a,n auction 
purchaser who may have purchased the interest of a 
co-parcener in execution of a decree. Irom that 
decision it would appear that neither of two appellants 
are entitled to impeach this mortgage of Gobardhan Lai 
on the ground that his interest in the joint fa.niily was 
not such as to entitle him to malce it, since they both 
appeared in the appeal in their capacities of 
transferees from G-obardhan. For other property in 
which the ai^pellant Rai Bahadur Kharag Narain had 
acquired the interests of the entire joint family, 
liis claim has been allow'ed by the Subordinate Judge; 
to that extent the plaintiff has failed, and we are not 
concerned with that property in this appeal.

(rj (1930) T. L. R. .'53 All. 21.



1986. Section 43 of the Transfer of Property Act
iui 'provides that Avhere a person erroneously represents 

BAHADua that he is authorised to transfer certain immoveable
KuAiiAo property and professes to transfer such property for 
Nar.man consideration, such transfer shall, at the option of the 
Janki transferee, operate on any interest which the transferor 

/may acquire in such property at any time during 
James j 'which the contract of transfer subsists. In 1918

Gobardhan Lai erroneously represented that he was 
entitled by reason of his declaration of separation to
mortgage a share of 1 / 6th in the joint family property;
and he mortgaged that share to the plaintiff. When 
he did in the partition proceedings finally and un­
equivocally separate from the rest of the family, he 
became entitled to dispose of tlie one-sixth share. I 
need only cite the decision in Bhu/p Singh v. Chedda 
Singh{-̂ ), wherein it is pointed out that it is an incident 
of the mortgage of an undivided share in joint property 
that the mortgagee cannot follow his security into the 
hands of a co-sharer who may have obtained part of 
the mortgaged property on partition; the mortgage 
lien is transferred to that portion of the joint property 
which the niortgagor had obtained at the partition. 
As soon as the partition was effected on the 25th of 
September, 1928, the mortgag;e lien was transferred 
to the property which fell to Gobardhan’s share; and 
the subsequent transfers of the 7th of December, 1929, 
and the 12th of January, 1930, which were made by 
Gobardhan Lai were subject to that mortgage lien.

Neither of the appellants proved want of notice. 
The plaintiff said that he approached the appellant 
Rai Bahadur Kharag Farain when he was taking the 
mortgage from Gobardhan and he demanded his dues 
from him but the appellant declined to satisfy Mm. 
His l<arpardaz, Munshi Lai, stated in evidence that 
:this appellant had no knowledge of the mortgage; but 
the Subordinate Judge did not believe Him. Tf te  
was to avoid being charged with notice, it would have 
been necessary to demonstrate that there was sGOiie
: "(1) (19̂ ) i f  Ait
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irregularity in the registration of the bond of the 9th 
of February, 1918, in view of the provisions of section 3 rai”  
of the Transfer of Property Act as amended by sec- Bahabcr 
tion 4 of Act X X  of 1929; and in the absence of such Khaeag 
evidence the appellants must be deemed to have had 
notice of the existence of a previous mortgage. Janki 
Neither of the appellants can claim to be in the position 
of a transferee without notice. james, J.

The appeal accordingly fails and I would dismiss 
it with costs.

C ourtney T errell, C.J.—I agree.
Appeal dismissed.

, J. K.
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H A E G O U R I P E A SA D  Decembeh

“ •
BAGH0NATH SINGH*

Bihar Tenancy Act, 1885 (Act V of 1885), sectmi 26(0)
— whether applies to transfers of transferable occupaney 
holdings transferred before the comniencemsni of the Act,

Held,, on a constrnction of the various sections of the 
Biliar Tenancy: Act, that section 26(0 ), applies; only to those . 
cases where the title of the transferee has not been perfected, 
or in other words to those transfers only which relate to non- 
transferable,holding's.

Section 26(B) to 26(M) have no application 
holdings are transferable by custom and have been transferred 
before the commencement of the Act. In  such cases the title 
of the transferee will be deemed to be perfect even though 
the landlord may not have consented to the transfer.

K. C. Mukherjce v, Musammat Ram, Rairn Kuerii), 
explained.

^Appeal from Appellate Decree no. 249 of 1934, from a decision of 
Rai Saliib Bhunesliwar Prasad Pande, Subordinate Judge of Monghyr, 
dated the 18th September, 1933, reversing a decision o! Babu P»am 
Amigrah Narain, Miinsif of Jamiii, dated the 23rd May, 1902.

(1) (1935) I. L. R. 15 Pat £68, P. G.


