
icse-. ii)L the g ro u n d s  o f  a p p e a l a n d  it  ca n n o t be f l o w e d  to  
ra ised  fo r  the first tim e in  th is  C o u r t . F o r  au g h t  

nniEAj w e kn ow , i f  th is  p o in t  h a d  been ra.ised in  a n y  o f  the  

^'^T ingh^  courts b elow , i t  m ig h t  h ave been p o ssib le  fo r  the  
lUEABtjE p la in tiff  t o  p ro ve  fa c ts  w h ich  w o u ld  raalte even the 

«•- p resen t d e fe n d a n t lia b le .TUnsidhak
•\fAriwAni. I ^ould in  t[hese circumBtances dismiss the appeal 

F*zr,A.,,,J.with costs.
A g a r w a la , J .— I  a gree.

J. K. A f  peal dimisiied.

'̂Ite iNDiÂ T LAW REPORTS, [V(3L. Xvi.
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S P E C I A L  B E N C H .

Before Gourtrieij Terrell, G .J ., Khaja MuJiauiiid Noor, JnnirH,

^ -- D'havle and Varm a, JJ.
Njovmber,

19, 20. R.4I SAHEB BHAGW AT NABAIN SINGH
'Dscsmbsr,10.

VSBINIVAS.*'

Code o f  Givil P roced u re , 1908 {A c t  V o f  1% Q ), O fd ef 
X 'K I/ n d e  deposit o f decreta l am oun t and cm np ensa tm i 
~~part~paym ent o f d ecreta l am ount and agreem eM t to pay  
th e  halance on a fix ed  date— tim e , i f  can  he eMendedr— ord.er 
refusing to  s e t aside sa le, if  appealable— reason ,

On the 13th of September 19,35, certain properties were 
sold in execution of a decree and on the same date :the 
jndgment-debtors paid a portion, of the decretal amount to the 
decree-holder and a joint petition was filed in coiirfc by the 
decree-holder auction-purchaser and the jndgment-debtors to 
the effect that if the balance of the decretal amount was paid 
by the IGtli of iSTovember the sale would be set aside and in 
case of default the sale would be confirmed. The court wa.s 
closed on the 10th of November and re-opened on the IStJi. 
On the 14th of Noveinber the judgment-debtors a]jpliecl for. 
a chalan to deposit the amount and the deposit was actually

^Appeal from Original Order no. 3S4 of 1936, from an order of 
Babu Nidheswar Chandra Chandra, Subordinate Jiidge of Patna, dated 
the 25th November 1935.
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made on the 20tli of November iiiicl accepted aL the risk of 
tlie judgmeiit-debtors. The court after heaxing- tlie parties 
held that it had no power to extend the time of paynieiit as 
a.greed to between the parties and confirmed the sale. The 
jnd^raent-debtors appealed.

Held, that the time fixed for payment was. nnder the 
circumstances, of the e-ssence of a contract and on default the 
sale became automatically confirmed and time could not .be 
extended.

Held, tliiit the application filed on the date of sale jointly 
by tlie parties might be treated as an application under Order 
X X I, rule 89, of the Code and as such the order was appeal- 
able.

Bamia Ghandm. Mommdat Nanda Kumar Mosamdafi'^). 
B em y Peter Pisani -v. H er Majesty’s Attorneij-GeneraK^) and 
Sfiduswa Piflai v, Ramdinga PiUaii^), relied, on.

Held also that if the order refusing to set aside the sale 
was held to be wrong, it would have been .set aside on the 
ground of refusal to exercise jmisdiction or of material irregu
larity in the exercise of jurisdiction.

Appeal by the judgment-debtors.

The facts o f the case material to this report will 
appear from the following judgment of Khaja 
Mohamad Noor and Saunders, JJ. referring the case 
to a Specjial Bench::

Kh.ua Mou.̂ m.\d Noob and Saunobrs, JJ.—The question involved 
in this appeal, though at first sight simple, appears to us to be beset 
with difficulties, The appeal purports to be agaiost an order, under 
Order XXI, rule 89, of the Coiie of Oivil Procediu'e,: refusiag to set 
»side a sale held on the 13th September, 1935j in executiou of a decree at 
which the decree-holder  ̂ himself was the auction-purchaser. 
All application : under Order XXIj rule 89 or rule 90, , ebuld: 
have been made by the 13tH: Oetoher, but as there Tras the civil eourt- 
\‘aoation it could have been made on the 81st October; :1985v- ŵ  ̂
the courts re-op/=ned. But on: the very day. of the sale a petition w s  
filed by the parties to the e,ffeet that the judgment-debtors had paid 
Rs. 500 to the decree-bolder auction-purchaser towards the satisfaction 
of the decree and that it was agreed between the parties that if tl e

(1) 7193GTI0 CaL w7 i \ ' i i o I
(2) (1874) L. E. 0 P. C. 516.
(3) fl875) L. E. 2 Ind. App. 219.

R a i

Sa heb

B h A-GWAT
HiBAIN
Singe

V.
SaiNivAts.
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. |956 remaining decvetal aiiiount with interestij ete., be paid by the lOth of
_______ November following, the sals would ba sefc aside and the decree-bolder
Bai ttuclion-puicluiser would foi'ego the five per cent, compensiition xvhioii

Fiahtsb he was entitled to under the law. In case of default in the payment
Bhagwat %  the date fixed the sale would be confirmed. The court was closed
KjVBjUk on tlia 10th of November, 1935, and re-opened on the 13th l?over£ib6i*,
Singh 1985, and it is not disputed that the decretal amoimt could ha-ve been

" V. (deposited on that day. Nothing;, however, was done on that date, acd
iS'uiNiVAR. the reason for the default was tried to be explained by the judgment-

debtors but is not urged in appeal. On the 14th November the 
KH/Ua judgment-debtors applied for a ohaian. There is a note showing thab

MOHA.MAP f* chfi-laii was issued on the ISth November. The first part -of ihe
N'oob ehabn seems to have been filled up on that date. The second part,

and which is the authority for the treasury officer to receive the money,
Saundeks. floes Hot seem to have been filled up by the court till the 20th of

,TJ. l^ovember on wbicsh date the decretal amount was actually deposited.
The money was accepted at the risk of the judgment-debtors and was 
later utilized towards the satisfaction of the decree in a subsequent 
execution case. There is an allegation by the judgment-debtors that 
they attempted to pay the money to the decree-holder, who is a resi
dent of Benarea, before the 10th of November but that he could not 
be found. This point has, however, not been pressed. On the lace 
of the chalan it may be said that the judgment-debtors were not 
responsible for ■ihe delay in payment between the 15th and the 20th 
of November and there may be a ground for not making them respon- 
Bible for the delay between ths 14tli and the 15th. We have not, 
however, gone into this matter, as the case was argued on the assump
tion that the default between the 14th and the 20th November could 
be ignored since it was conceded that there was default on the 18th, 
and the question is whether this default can be condoned.

The decree-holder auction-purchaser ignoring the deposit made on 
the 20th November, applied to the court to confirm the sale as the
judgment-debtor defaulted in carrying out the Tjerms of the agreement
entered into between the parties on the 18th of September. The 
learned Subordinate Judge has allowed this petition and has confirmed 
the sale. It is against this order that the ■ present appeal has been 
preferred.

The questions for consideration are—

(J) Whether the order is one under Order XXI, rule 89 and is
appealabls;

(^) whether the court has power to set aside the sale on a deposit 
made after the date fixed by the: parties; and, if so,

(5) should this power be exercised in this case?

It was urged by lay, as: there was no
: applioatiion under Order XXI, rule 89, : At: one stage we were inclined 
to the view that the joint application of the l8tK September, 1935, was 
in spirit, though Hot in form, an application nnder Order XXI, rub 
89, and that the period for deposit of tBe deGretal amount and com
pensation, which is thirty days tmdei Order XXI, rule 92, was extended 
with the consent of th  ̂ dectea-hol^* auction-purchaser. There are.
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observations in a decision of this Court in tiie case of Chaudkri; 
Eameshmr Miaser y. Ohaudhnj Snreshwar Mmer(l) which may support 
the proposition that the period of 30 days fixed in Order SXI, rule 92, 
can be extended with the consent of the parties, but it is argued out 
that the statutory period of limitation for filing the application imrler 
Order XXI, rule 89, and for making the deposit cannot Sie extended by 
the consent of any jjariy. If this contentioa be accepted, it may bp 
said that the proceeding before the learned Subordinate Judge cannot 
be treated as one under Order XXI, rule 89, and even if the judgmeut- 
dcbtors would liave deposited the nioney in time, the settinw aside of 
the sale would have been not under the provisions of the Code of Givi! 
Procedure but perhaps under the inherent po-vver of the Court to "ive 
effect to the agreement of the parties. Mr. Das has contended that 
under the statutory piovision of Order XXI, rule 92, when there was 
no application either under rxile 89, 90 or 91 the Court -̂ -as bound to 
confirm the sale. A.% there was no appHaation under any of the three 
sections in this case, the confirmation of the sale must be taken to 
have been under rule 92 and all the intermediate steps phonld bt' 
ignored; and if the judgment-debtors had any right under any contract 
with the decree-holder, their remedy was a suit. It is also contended’ 
by him that in any case the Court has no power to accept the deposit 
after the .agreed date.

It has been contended by Sir Sultan Ahmed, xyho appear!? for the 
appeilants, that the deeree-holder auction-purehaser by filing the 
application of the 13th September ^̂ ave up his right tinder the sale 
and sukstitiited for it another right based upon contractual relations 
bet ĉeen him and the iudgmeut-debtors, one of the considerations of 
the contract being that the iud«ment-debtors did not file any applica
tion under Order XXI, rule 90. If the deeree-holder wanted to 
enforce that right, which he jrot by the contract, the Court is entitled 
to decide that the time fixed was not of the essence of the contract' 
and can refuse to confirnn the sale if the decree was satisi5ed withir 
reasonable time of the date fixed, tfc is also contended thst when the 
parties come to the domain of contract and give up their statutory 
rights the Court should give relief against penalty: and forfeiture. 
It is a different Tfiatter whether any question cf penalty or forfeiture 
arises in a case of this kind. There is no clear decision on this point. 
There rire some eaKes in which it has been held that when, the parties 
compromise in a proceedingunder Order XXI, rule 90, tirne is of the 
essence of the contract [see among others the ease referred to ' in 
Kandarpa Naij t. Banwari Lai Nag(2jl. / 'I'hese decisions may he tafeen 
to have laid down that in a compromise between the ]’udgmeat-debtor 
and the auction-pvn'chaser in the course of a proceeding ts set ai?lde a  ̂
sale time is of the essence: of ,'the contraot. It is contended that those 
decisions requirfe reconsideration, and fui’ther that in the present case 
there was no proceeding to set aside the sale. In short, in our opinion 
the question for decision is -̂/hether the decree-holder is entitled to 
insist upon his statutory right under the sale and ftar say that no 
deposit made by him after the pfinod iixed fay law will affect the sale, 
or that if that period can be extended by consent, the court has no

Eai
fsAEEB

BHAGWAf
N a e a ik

SXNGH
' V,

Srinivas.

Km,T.i
M o h am a d

Koob.
AND

S.VXJNDEHS,
JJ.

1936,

(1) (1917) 2 Pat. L. J. 164.
(g) (1930) 33 Gal. li, J. 2ii, 248.
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1936, power to tuicept auy deposii: beyond tlie agreed period; or wliefclier the
-------—— statutory right of confirmation of sale came to an end -when the

Rai deoree-holder auction-purchaser entered into an agreement not consis- 
fjAHEB tent with ]iis legal rights and thenceforward the rights of the parties 

Bhagwat should be determined on the basis of the oontraot. In the latter cass 
NaSAIN the question of time being of the essence of the contract and the 
Bingb (juestion of forfeiture may arise.

V-
SiuNiVAS. -l̂ he next question is whether, il the latter situation be accepted, 

the judginent-dehiiors flaii ask the Court after accepting the deposit 
KhjUA though beyond time to set aside the sale, or whether the Court is to 

Mohamad confirm the sale and leave the parties to their remedy by a civil suit. 
>Toqr • Tn other words, the question will he whether the controversy which 

and lias arisen between the decree-holder and the judgment-debtors on the 
Saundrrs, agreement entered into between them after the sale nan be investi- 

,TJ. gated and determined in the couijse of the execution proceedings. 
This Court has held in the case of Ghoudhunj Jagdish Missir v. 
Oho'udhury Sureshwar Mtssir(l) that a proceeding for setting aside a 
sale imder Order XXI, rule 90, is not a proceeding in execution I)ut is 
in the course of the suit. The correctness of this decision might 
perhaps be questioned.

Considering the importance of the issues ixwolvad in the case and 
there being no clear decision on them, we direct that the record of the 
case he placed before the Hon'ble the Chief Justice .so that he may 
direct that the case be heard by a specially constituted Bench which 
will he in a positiot'. to deal with the correctness or otherwise of soma 
of the decisions of this Court,

On this reference—-
iSir Sultan 1 fimed (witli him Mahalnr Prasad and 

Choudhury Mathura Prasad), for the appeliaiit: 
The Lower court has held that it cannot give any 
relief against forfeiture for breach of contract. 
This is not correct. In the case of an order passed 
by consent of parties, the contractual relations 
remain in spite of the order of the court superadded 
to the contract. The Court retains its : power to 
extend the time i f  it finds that time was not of the 
essence of the contract. [Reliance was placed on 
Sasadhar Ganguly y. Uaglah Bingh Pradhm{̂ ).'

The consent order cannot have a greater sanctity 
than the contract itself. The circumstance that a, 
consent jiecree Has been passel on the basis of a 
compromise, does not oust the jurisdiction of the court
'"“"’ l i )  (1921) v6 Pat. L.

(2) (19S0) i .  I. E, fPat.V284. :



to grant relief against forfeiture; the court must 
determine wiietiier, on equitable grouuds, relief 
would have been granted against forfeiture, if it had 
been called upon to enforce the agreement itself— 
Kandarpa Nag v B(mwari Lai Nag{̂ ). I submit Singe 
that in the present case time was not o f the essence 
of the contract, The test is whether the terms agreed 
upon have been substantially complied with. In 
cases arising out of a proceeding under Order XX  J , 
rule 90, Code of Civil Procedure, no reason has been 
given by the learned Judges for the refusal to grant 
relief.

[C hief Justice.— If this contract is subs
tantially complied with, and if the court has power 
to grant relief against forfeiture, then the question 
of diligence does not arise.]

Yes..''

B aide da S a hay (with him C. P. Sinha), for the 
respondent: In the present case no appeal lies under,
Order X LIII, rule l(j), Code of Civil Procedure.
An appeal lies from an order refusing to set aside a 
sale but the provision has relation to Order X X I, 
rule 90. The jurisdiction of the Gourfc to set aside 
or confirm a sale is confined to the events contemplated 
by rule 92. Therefore, an order which does not 
come within rule 92 is not covered by; Order X L lll ,  
rule Courts have to follow statute law and it 
is only when there is no statute that the court can act 
on the principles of equityj justice and good 
conscience. Therefore the court had no jurisdiction 
to set aside the sale on the basis of the compromise.
The parties could not extend the time for confirmation 
by mutual consent. The contract may bind the 
parties, but it cannot compel the court to set aside 
the sale except in accordance with the rules of pro
cedure laid down in the Code.

YOL. XVI.] IPATNA SEMES. ^ 7

12 I. L. R.
(1) (1020) 33 Cal. L. J. 244.'



B3&, [Noor, J — I f  all the parties concerned agree
~"~Rai aside, it does not require any

fi4TrTr.B rule for the court to act on the compromise.J

Nabam p . R. Das, followed: In the present case the
Singh Court acted on analogy. The parties, rightly or 

SeiSva3. wrongly, substituted a period of their own for the 
statutory period. This was done by agreement, and 
unless this agreement was modified by another apee- 
ment, there was no power in the court to alter it.

[C h ief Ju stice.—You mean to say that as the 
Court cannot extend the statutory period without the 
consent of parties, it cannot extend the time fixed by 
agreement without such consent.]

Yes. My next point is that the question of 
relief against forfeiture does not arise in the present 
case. The judgment-debtpr lost title at the date of 
sale. A  further period of 30 days is given by way 
of concession- But the title of the purchaser accrues 
from the date o f sale. In the present case, forfeiture 
has already been incurred. Eelief could only be 
given if  the title had still subsisted in the judgment- 
debtor. There can be no relief when the property 
has already vested in me. [Reliance was placed On 
Harakh Singh Y. Saheh Singh{̂ ),'\

Sir Sultan Ahmed, in reply.— When the Court 
has a general jurisdiction, parties to a proceeding may 
by agreement adopt a procedure different from the 
ordinary procedure and the Court is bound to give 
effect to such an agreement— B̂aĵ â Chandm 
Mozumdar v. Nanda Kumar Mozumdar(̂ ) . Title did 
not pass to the purchaser on sale. It passed on con
firmation although with retrospective effect. In 
Harakh Sin̂ h v. Saheb Singh{̂ ) a vested title had 

. passed. .' This is not : t^  ̂ :,

' , tSoTjTi' ĈaiTK X "," " -  ""
(2) (1986) 40 Oai. W. N. 1402.
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Khaja Mohamad Hoor, J.— TMs appeal is 
against an order of tlie Subordinate Judge of Patna "  
confirming a sale held in execution of a decree on the saheb 
13th. of September, 1935, at whidi the decree-holder 
had himself purchased the property; sold. Q̂ingu

Y ot; XVI.] m ® a  s e r is s . 209

The facts are these. On the very day when the sriSvas. 
property was sold the decree-holder auctipn-purchaser 
and the jiidgment-debtors jointly filed an application 
to the effect that the latter had paid Es. 500 to the 
former towards satisfaction of the decree and that 
the parties had agreed that i f  the remaining decretal 
amount be paid by the 10th of November next the sate 
would be set aside and the auction-purchaser would 
forego the five per cent, compensation which he was 
entitied to. In case of default in the payment as 
provided by the date fixed the sale would stand 
coniirmed. The court was closed on the 10th of 
November and re-opened on the 13th. It  may be 
conceded and in fact has not been disputed that a 
deposit of the decretal amount in court on the 13th 
of November would have been within the terms of the 
agreement. The money was not, however, deposited 
even on that date. Some explanations were ofiered 
on behalf of the judgment-debtors for this default 
but they Avere not pressed either before the lower 
court or before this Court. On the next day, that 
is/ on the 14th of November the judgment-debtors 
applied to the court for a chalan to deposit the 
amount. There was for some reason dr other, whiGh 
is not necessary to investigate, some delay in passiiLg 
the chalan by the court and it was npt made over to 
the judgment-debtors till the 20th of November, 1935, 
on which date the money was deposited in court. The 
delay in depositing the money between the 14th of 
November when the chalan was applied for and the 
20th of November when the money was actually 
deposited is immaterial, as on behalf of the judgment- 
debtors the case has been argued on the assumption 
that there was a  default pn their behalf a t least on



1936. the 13th of November when the court re-opened and 
i l l  " which date the mpiiey coiild have been deposited. 

Sabee The deposit on the 20th of November was accepted 
Bhagwas at the risk of the judgment-debtors and when the 

matter was taken up by the court it held that the 
■y. deposit was not within the terms of the agreement, 

srinivas. and that it had no power to extend the time of 
Kbiaja payment as agreed to between the parties and accept

MomMAD the deposit beyond the time so lixed. It confirmed
Nooe, J. tiig It ig against this order that the present

appeal has been preferred.
It was contended on behalf o f the decree-holder

anction-purchaser that no appeal lay as the proceed
ings before the learned Subordinate Judge were out
side ,'the scope of the Code of Civil Procedure and 
there is no appeal unless it has specifically been 
provided. At most it might be said that the court 
in allowing the parties to substitute an agreement 
in place o f their legal rights was acting under its 
inherent powers. I f  this be the case, orders passed 
in such a proceeding are not open to appeal.

As to the merits of the appeal, Sir Sultan Ahmed 
has contended that the agreement between the parties, 
which was filed in court on the 13th of September
1935, immediately after the sale should be treated as 
a pure contract between the parties and should be 
dealt with as such. It was, therefore, for the court 
to decide Mether the time fixed for payment was of 
the essence of the contract. He contended that under 
the circumstances of the case the court should have 
held that the payment though actually made bn the 
20th November was in elfect on the 14th o f November 
(the delay betw'een the 14th and the 20th being due 
to the acts o f the officers of the court) and the court 
should have also held that the time was not of the 
essence of the contract and that the payment made on 
the 14th of November was substantial compliance with 
the agreement between the parties and the decree- 
hpMer auetiGn-purchaser cou d not avoid it and the

^iO THE LAW REPOKTS, [vOL. XYl.



Smnivas,

sale ought to have beea set aside by virtue of that
a greem en t, Bai

Rahes
The case was originally heard by a Pivision BHiowAr 

Bencli of tliis Court, but coBsidering the im p o rta E t  
issues raised i t  asked th a t th e  case sh ou ld  be h ea rd  ®. 
by a larger Bench.

The first question to be considered is whether mShad 
the order of the learned Subordinate Judge, dated N oo b , J .  

the 25th November 193'5, confirming tlie sale is 
appealable. Now the proceeding before him may be 
looked upon from two points of view. On the one 
hand, it may be said that it was outside the ^ p e  
of the Gode. Oiiee a sale has been held it can be set 
aside only on applications made either under 
Order X X I, rule 89 or 90 or 91. Tliere is no ques
tion of there being any application under rule 90 or 
91, and strictly speaking there was no application 
under rule 89 also. That rule contemplates an appli
cation for setting aside a sale within thiirty days of 
it as prescribed in Article 166 of tlie Limitation Act.
I f  such an application be made within the time and 
the decretal amount and compensation be deposited 
in court within thirty days o f  the sale, the sale has 
to be set aside. In this case though there WB.S^n 
application within thirty days o f the sale, the deposit 
was not made and was not to be made within tlie 
prescribed time but was to be made under the agree
ment of the parties on a later date hxed by them. 
Therefore, the proceeding was outside the scope of 
Order X X I, rule 89, and the court in allowing the 
parties to substitute a procedure in lieu of one pres
cribed by law was acting under its inherent pow;er 
and the order passed in such a proceeding is toot 
appealable. On the other hand, as was pointed out 
by Mitter, J. in  Banga Chandra Mozumdar v. Nanda 
Kumar Mozumdari}), where a court has general ju ris 
diction, the parties to a proceeding can by agreement

(;) (1936) 40 Ca|. TV, N, 3402, ^
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19S6. adopt a different procedure quite contrary to the 
ordinary cursus curiae and tlie court is bound to give 

Saheb effect to such an agreement. His Lordship referred 
Bhaswat to tY/'o decisions of the Privy Council in which this 

principle was laid down. They are Henry Peter 
i>. Pisani v. Her Majesti/s Attorney-Generali}) and 

SBimvAs. Sadasiva Pillai v. Ramalinga Pillai{‘̂ ) In the former 
KftAjA case it was held that the departure from an ordinary 

Mos'amab procedure is permissible unless there is an attempt 
Nooe, J. to give the court jurisdiction which it does not possess 

or something occurs which is such a violent strain 
upon its procedure that it puts it entirely out of its 
course, so that a Court of Appeal cannot properly 
review the decision. Such a departure has never 
been held to deprive either of the parties of the right 
of appeal. In this case though it may be said that 
the parties agreed to substitute an agreed procedure 
for the procedure prescribed by law, the procedure 
nevertheless was in essence though not exactly in 
form under Order X X I. The setting aside of a sale 
under Order X X I , rule 89, requires {1) an applica
tion and [2) \ a deposit of the compensation and 
decretal amount. In this case the application filed 
on the date of the sale jointly by the parties may be 
treated as an application for setting aside the sale 
under Order X X I, rule 89, and the compensation 
instead of being deposited in court was to be foregone 
by the auction-purcha,ser and a portion of the decretal 
amount, namely, Rs. 500 was paid to the decree- 
holder out o f court and the ba,iance was to be deposited 
not within the time prescribed by law but some time 
later. Now in a case in which there is an application 
for setting aside a sale but its requirements are not 
complied within time it is clear that the sale cannot 
be set' aside, but neverthdess the proceeding is under 
tlie Order and the rule and an order passed even on 
a barred application or on an application in whicii

(2) (1876) li. R. 2 Ind. App.
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the deposit is not made according to law is an order i®36, 
nnder Order X X I, rule 89. Take for instance a 
case in whicli there is an application nnder rule 89, Saheb
bnt the jndgment-debtor instead of depositing the
compensation and the decretal amount in court pays Singh 
them to the anction-purchaser and the decree-holder 
out of court and the sale is set aside. It is obTious 
that the order in essence is one under Order X X I, khaia
rule 89. In our opinion the order o f the learned MoHimD
Subordinate Judge is appealable. In view, however, 
of our decision on the main issue it is not necessary 
to pursue this point further. Even if there be no 
appeal and if we ŵ ould have come to the conclusion 
that the order of the learned Subordinate Judge was 
wrong, this was clearly a case of not exercising juris
diction, namely, o f setting aside the sale, or, at any 
rate, a case of exercising jurisdiction with material 
irregula'rity, and it would have been open to us ^  
interfere.

The main contention of the appellant in this case 
is that the agreement between the parties as evidenced 
by the .foint application filed on the date of the sale 
should be treated purely as a contract and the court 
should decide whether or not the time for payment 
•feed was of the essence of the contract. : Mr . Das on 
behalf o f the respondent has, however, contended that 
what the parties did was to substitute for iliirty days 
(the time fixed by the statute) another period and as 
the time of payment fixed by the statute cannot be 
extended, so the date fixed by the parties, which tate 
the place of the period fixed by the statute, cannot 
be extended. "We have come to the conclusion that 
it is not necessary for us to decide this wider question 
of the general power of the court under such circum
stances, as assuming for the sake of argument that 
the court had power to examine whether or not the 
time fixed by the parties was of the essence of t̂he 
contract the question remains whether in this parti
cular case the time was or was not of the essence of
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. 1986. the contract, 
enacts;

Section 55 of the Indian Contract Act

“ When a party to a contract, promises to do a certain thing at or 
before a specified time, or certain things at or before specified times, 
and fails to do any sucli thing at or before tha specified time, tha 
contract, or so much of it as has not been performed, becomes voidable 
at the option of the promisee, if the intention of tha parties was that 
time should be of the essence of the e.ontract.

If it was not the intention of the parties that time should be of the 
essence of the contract, the contract does not become voidable by tbe 
failure to do such thing at or before the specified time; but the pro
misee is entitled to compensation from the promisor for any loss 
occasioned to him by such failure.” :

In order to decide whether in this particular case 
time was of the essence of the contract we must look 
to the contract itself. The words are that in case 
the judgment-debtor fails to pay up the decretal 
amount within the time specified the sale would stand 
confirmed. No particular order was necessary. The 
wording of the contract, in our opinion, clearly shows 
that the parties meant that the benefit which was to 
accrue to the judgment-debtors would be lost to them 
i f the payment was not made within the specified 
time; or, in other words, the time was of the essence 
of the contract. THe effect of the contract was that 
on the expiry of the lOtE of November, the last date 
fixed for the payment of the decretal amount, the sale 
automatically became confirmed. Even if  it be 
conceded that on account of the court being closed on 
that and on two subsequent days the pa,yment could 
have been made by the 13th of November, even then the 
sale stood confirmed on the expiry of that date, no 
order of the court being necessary. There was 
nothing left which could be set aside after that date; 
It is true that the court when the joint appliGation 
was filed on the 13th of September, i936. ordered the 
case to be put up for confirmation on the 15th of 
November, but this is immaterial as the court fixed 
this date for its own convenience in order to finally 
dispose of the case on a consi deration of what 
iifkppen^ on the date ftxed by the parties.



111 this view of the matter the appeal fails and _
is dismissed with costs. Bw

Courtney TeebelLj C. J .—I entirely agree. , bhigw«
 ̂  ̂ NaBAIN'

J a MESj J .— I  agree. Singh
V,

D h a y ^ ,  J .— I  agree. Seinivas.

V asm a , J . - r a g r e e .
N oob, j .

J. K.

Appeal dismissed.
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FULL BENCH,:
Before Fa:zl Ali, Khaja. Mohamad NoOTi JanuSi Dhavlc and

' V.ama, JJ. 1936.

18.

P O K H A N  D U S A D H  Noveinhe7,
23. ■0scemh$rf

MUSAMMAT M'ANOA.*

Hindu Law of Inheritance (Amendment) /ict, 1939 (4ct 
I I  of 1929)— whether applies to suGGession opening after ike  
Act came into force— ‘/Hindu 7nale dying 'iidestatel*, meanm 
of— presumption of intention in case of pejson dtjing intestate-

A\̂ here a Hindu mafeidies mtestaie leaving his widow or 
other Jioiited' owner  ̂ who tlies after the enforcement of the 
Hinda Law of Inheritance (Amendment) Act, the snccession 
to his estate is governed by that Act.

The date of the death of the male owner is not roai.erial 
viR the question as to who would be entitled to succeed to Ids 
estate as a reversioner cannot be determined until the d«ath 
of the female owner.

The words “Kindu male dying intestate’* do not mean a 
Hindi! male who will hereafter die intestate. The words 
"dying intestate" which qualify the preceding words “Hindu

*Appeal from Appellate Decree b o . 1324 of 1989, irom, decision 
of Baki Kshetra Nath Singh, Special Subordinate Judge of ‘Baachi, .dated 
the 11th September 1933, confirming a deeision of Mr. J. PriCfii 
Subdi-pisional OfBcer-Munsif of Chatra, dieted tte 26th Jtily, 193^


