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has been prejudiced by the omission in the particular 1938

case. Suxepss

In the proceedings before me the Magistrate é;?;‘;i;?;

reports that the particulars of the offence were o
explained to the accused, though this was not noted _Eme-
in the order-sheet. T accept this assurance and feel FwH=O%
no doubt that in future the Magistrate will be Rowsewn,3,
careful to see that all proceedings are fully noted in

the order-sheet so that no such question may arise.

The rule is discharged.

J. K.
Rule discharged.
APPELLATE CIVIL.
Before Khaje Mahamad Noor and Madan, JJ. 1936. _
SURPAT SINGH October, 7.
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KUMAR BHUPENDRA NARAYAN SINGH.*

tecord-of-Rights—presumption of correctness of enfry
in—Biher Tenancy Act, 1885 (Aet VIIT of 1885}, section
103-B—entry as to rent-free, if rebutted by showing that lond
was within @ permanently settled revenue paying estate—
onus.

The plaintifls instituted suits for declaration of title and
recovery of possession on the allegation that the snit lands
were mal lands and not rent-free. The defendants relied
on the entry in tbe record-of-rights finajly published under
section 108B of the Bihar Tenancy Act. In second apreal it
was contended that the onus had been wrongly placed and
the entry in the record-of-rights had been rebutted by the
plaintiffs showing that the land was within their permanently
rettled estate.

*Apveal from Appellate Decree no. 621 of 1938, from a decision
of Aghore Nath Banaiji, Beq.; District Judge of Purnsa, dated the 31st
March, 1983, confirining & decision. of Babu Sachindra Nath Ganmuli,
Suhordinate Judge of Purnen, dated the 18th July, 1981, and appeal
from - Appellate Decree mo, 1116 of 1988, from a8 decision of Babu
Nidheswar Chandra Chandra, Subordinate Tudge of Purnes, dated the -
11th May, 1983, effirming a decivion of Babu Dwariks Das, Additionsl
Munsif, Araria, dated the 27th Januery, 1932
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1086, Held (1) that the question of onus did not arise in the
Somear case as both parties had adduced evidence and the decision
Qe Was based on halance of evidence.

Koman (1) 1t cannot be laid down as a general proposition of law

Bropmnpns bhat the presumption as to corveciness of ‘the entry in the
Nawavaw  recovd-of-rights of a particular land heing rent-free is in every
Smem.  case rebuttod by the proof that the land is within the perma-

nently settled ulhoo of the landlord and 15 assessed to
revenue,

Whether the presumption of the correctness of an entry
had heen proved to bhe rebutted was a question of fact and
kad to be decided on the facts of each particular case.

Jagdeo Narayan Singh v. Baldeo Singh(1), explained.

Lachman Lal Pelhiak v. Kwnar Kaemakshye Narayan
Stngh{2), Svi Jagarnath j.\.z.shn'rn Lal Singh Deo v, Prasanna
Kumar Misra(3), J. 1. Stonewiq v. Kameshirar Narayan
Singh(4), Nibaran Chan.ra Mukherii v. Harendra Lal Ray(5),
Jodha Sehu v. Tirbena Sahu(6) und Rejn Sri Sri Jyoti Prasad
Stngh Deo v, Blinrai Skah Babu(7 | [ollowed.

Maharajadhiva; 8ir ¥xmeshwar Stnad Bahadur v, Sheilh
Salha~+ AN, dizvnted from.

Appeal by the plavofifis,

The facts of the case material to this report are
set ont in the judgment of Mohamad Noor, J.

N. Bose, for appellants in §. A, 821
J. (. Sinka, for appellants in 8. A, 1116.

Dr. K. P. Jayaswal (with him S. C. Mazumdar

and Bindeshwari Prasad), for respondents in
S. A 821

D. L. Nandkeolyar, for respondents in S. A. 1116,

(1) (1922) 1. L. R. 2 Pat. 88, P. C.

(2) (1051) A. T, R. (Pat.) 224.

7). (1988) 8. A. 1584 to 1590 of 1930 (Unreported).
(4) (1928) 11 Pat. I. T. 444

(5) (1931) I. L. R. 59 Cal. 629.

(6) (1929) 11 Pat. L. T. 468.

(7) (1935) L. L. R. 16 Pat. 260.

(8) (1936) 17 Pat. L. T. 810,
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Knasa Monamap Noor, J.—These two appeals
arise out of two suits instituted by the same plaintiffs
against two sets of defendants for recovery of posses-
sion of certain lands on the ground that the defendants
were 11 their wrongful possession and that their names
were wrongly recorded in the Survey records-of-rights
in respect of them.

The plaintifis of the suits are the landlords of
the villages where the suit lands are situated. The
defendant of one of the suits, Kumar Bhupendra
Narayan Singh (who is respondent in Second Appeal
no. 821 of 1933) has been recorded in the settlement
records as a rent-free tenurcholder in respect of
125.08 acres of land in village Achra, situated in the
area known as Kosi Diara in the district of Purnea.
In the other case the defendants (who are respondents
in Second Appeal no. 1116 of 1933) have been recorded
as milikdar in respect of 14.03 acres of land in village
Kusmaul also within Kosi Diara. The plaintifis
instituted these two suits for recovery of possession
of these lands on the declaration of their title to them
and on a finding that the defendants have not got the
status given to them in the record-of-rights. The
first suit was instituted before the Subordinate Judge
and the second before the Munsif. Both of them were
dismissed by the respective trial courts The appeal
of the plaintiffs in the first suit has been dismissed
by the learned District Judge of Purnea and that in
the second suit by the learned Subordinate Judge of
the same place. The plaintiffs have, therefore, pre-
ferred these two second appeals. As the appellants
are the same and the points of law raised on their
behalf are common to both the appeals they have been
heard together,

Strictly speaking on the findings of the lower
courts, no question of law arises in either of the two
appeals, In Second Appeal no. 821 of 1933, the

laintiffs’ case was that the suit lands were their mal
ands and not rent-free. They further urged that,
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assuming that they were rent-fres tenure mi ;the
aﬁfﬂu dant Le lost it by the adverse possession of the
laintiffs. Tt was allaged by t})cm ﬂmu the lands

S b since they
ir pos:}cessieu

te courd
tl court, that

e defendant 11“4 mm; the entry
uwd (f ia is correct. It has also heen
found that after their emersion from the river the
lands were for & nudem!ue time uvnfit for hﬂing
taken possession of and thm fore on the basis of his
title the defendant must he held 'o hava cmmmwd in
ossession. Foth the conrtg hove dishelieved that the
plaintiffs were N possession ¢ "he lands after they
came out of the Fosi. ar i Wm cnse in =emect
of the 1;‘n< mnvalved in nd

IQ?S Mhe defendant of

E*-is suit (? imm an I h:we
said, to bc the milikdar of ch s u Innd and was
recorded as such in the recovd-of-vichts. The lower
appellate court has found that af least ““(’(’ ”ﬂﬂ hp
had been holding it as 1nﬂﬂ:4‘.; 1 havine 3
purchased it under a sale deed in ich
describad as wilik. Tt was alen held that >

in the record-ef-richts was not proved o bs incorrect
by the plaintiffs. The learned Advocate for the appel-
1w11ﬁ} as oot W*nwd that the statement in the deed that
the land was mihk was not admissible in evidence.
It is true that the siatement is not admissible to prove
that the land is the milik of thb defendant bat it is
admissible to prove that when the defendant came in
possession of the land he did so Wlm an assertion
that he was holding it as a milikdar and since then
he began to prescribe against the plnmhh s milikdar.
The suit havi ing heen instituted after 12 years of the
commencement of that possession is obviously barred,
The only other point nreed in this case is that the
entry in the record- of-rights is based upon no evidence,
No material has heen placed hefore us to support this
contention.
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The main contention of the learned Advocates
for the appellants in both the appeals has been that
the onus to rebut the presumption of the correctness
of the entries in the record-of-rights was wrongly
placed upon the plaintiffs. It was contended that
the entries stood rebutted as soon as it was admitted
that the lands were within the ambit of the perma-
nently settled villages of the plantifis and were
assessed to revenue. After that it was 1ncumbent on
the defendants of the two suits to prove that they
acquired from the zamindar either rent-free tenure
or milik as the case may be.

Now, the question of onus does 1ot really arise in
these cases. As the learned District Judge in his
judgment (appealed against in Second Appeal no. 821
of 1933) has pointed out, both the parties adduced
evidence and the cases were decided on the balance of
evidence. Ilowever, as the learned Advocates for the
appellants have very elaborately argued the question
of onus and placed a number of aunthorities before us,
I think I should give my decision especially as I find
myself with all respects in disagreement with the
view taken in this conncction by a Division Bench
of this Court.

Now, the contention of the learned Advocates,
as I have said, has been that the lower courts were
wrong in relying upon the entries in the record-of-
rights as they were proved to be incorrect by the fact
that it was established that the lands were assessed
to revenue and were within the permanently settled
villages of the plaintific. In support of this conten-
tion reliance was placed upon the observations of
their Lordships of the Judicial Committee in the
well-known case of Jugdeo Narain Singh v. Baldee
Singh(l). Tt wag contended that their Lordships
have laid down that the presumption of the correctness
of an entry in the record-of-rights about a certain
land being rent-free is rebutted 1f the landlord proves

(1) (1922) I. L. R. 2 Pat. 88, P, C, ‘
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that the land was included within the ambit of his
village which was permanently settled with him. If
the facts of the case which was before their Lordships
are not kept in view, the argument of the learied
Advocates at the first sight may appear to have some
force andd one may think that there is a conflict
between the view takewn in that case and the clear
words of section 103B of the Bihar Tenancy Act.
The observations relied upon are at page 48 of the
report and are these :—

““ Considerable stress has been laid on the presump-
tion, (ie., the presumption under section 103B of the
Tenancy Act). Once however the landlord has proved
that the land which is sought to be held rent-free lies
within his regularly assessed estate or mahal the onus
is shifted. In the present case the lands in dispute
lie within the ambit of the estate which admittedly
belongs to the plaintiffs and the pro forma defendants
for which they pay the revenue assessed on the mauza.
In these circumstances it lies upon those who claim
to hold the lands free of the obligation to pay rent
to show by satisfactory evidence that they have been
relieved of that obligation either by some contract or
by some old grant recognised by Government.”

As T shall presently show this observation is in
connection with the particular rent-free tenure which
was before their Lordships, i.e., malikana, and cannot
be applied to ordinary rent-free tenures or holdings
which are before us.

The correctness of an entry in a record-of-rights
can only be rebutted by proof of facts which are
inconsistent with the entry. Assessment of land
revenue on any land is not inconsistent with its having
been made rent-free after the assessment of land
revenue. It is certainly inconsistent with its being
malikana which, as T shall show, originated at the
time of the Permanent Settlement. I am absolutely
certain that their Lordships have not laid down as a
general proposition of law that the presumption of the
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correctness of the entries in the record-of-rights about
a particular land being rent-free is 1n every case
rebutted by the proof that the land is within the
permanently settled village of the landlord and was
assessed to revenue. Obviously, whether the presump-
tion of the correctness of an entry has been proved
to be rebutted is a question of fact and has to he
decided on the facts of a particular case. Section 108k
which was being considered by their Lordships run
thus (see page 48 of the report):

* Tvery entry in o record-of-rights so published, (i.e., Claopter X
of the Act) shall be presumed to be correct until the contrary is proved .

The sub-section now runs thus:—

‘“Every enfry in a record-of-right so published shall be evidence
of the matter referved to in such entry and shall be presumed to he
correct until it is proved by evidence to be incorrect.”

Though the amendment was made in 1907 it does
not seem to have been brought to the notice of their
Lordships. As was pointed out by Ross, J. in the
case of Lachman Lal Pathak v. Kumaer Kamakshya
Narayan Singh(1), the presumption of the correctness
of the record-of-rights cannot now be rebutted by
another presumption under the general law in favour
of the landlord as laid down by Sir James Colvile in
Raja Sahib Perhlad Sein v. Doorga Prasad Tewari(?).
In a large number of cases the very record which shows
that a particular tenancy is rent-free shows that a
particular person is the landlord of the village and
that the tenancy is held under him and is not revenue-
free, that is to say, it is assessed to revenue. Under
the Bihar Tenancy Act the word * landlord ° is defined
as a man immediately under whom a tenant holds, and
‘ tenant ° is one who holds land from another person
and is but for a special contract liable to pay rent for
that land to that person. A rent-free holder is in
most, cases a tenant. Therefore if the contention of

(1) (1981) A, I. B. (Pat.) 224.
(2) (1869) 12 Moo, I. A. 986.
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the learned Advocates be accepted that their Lord-
ships have held that the proof that a particular person
is the landlord of & land holding 1t under the
Permanent Settlement rebuts the presumption of the
recovd-of-rights that the land is held rent-free by
another person, then it will follow that in most cases
we shall have to hold that the entry of rent-iree
tenancy is rebutted by another entry that it is under
the landlord. This will lead us to a vicious circle
and we shall have to hold that their Lordships’
decision 1s in conflict with the clear provisions of
section 103B of the Bihar Tenancy Act which says
that every entry in the record-of-rights shall be
evidence of the matter referred to in such entry, and
shall be presumed to be correct until it 1s proved by
evidence to be incorrect. We will have to insert into
this section an exception that an entry about the land
heing held rent-free shall not be presumed to be correct
in cases wheve the land is held under a landlord of a
village which has been assessed to revenue.

In the case of Sri Jagurnath Kishore Lal Singh
Deo v. Prasanna Kumar Misra(t), decided by me
singly, I explained that the observations of their
Lordships have to be read as reterring to the entry
in the particular case where the claim of the
defendants who were appellants before them was
independently of the landlord. I quote the following
passage from the judgment which 1 then delivered :—

“ The defendants in that suit claimed to be
malikanadars of certain lands in a village and they
were recorded as such in the record-of-rights published
under the Bengal Tenancy Act. I may note that the
provision about the presumption of the correctness of
the record-of-rights and the entry therein under the
Bengal Tenancy Act is similar to the one under the
Chota Nagpur Tenancy Act. Now, the plaintifi
instituted that smit for a declaration that the
defendants were not malikanadars and were liable to

(1) (1933) B, A. 15841890 of 1930 (Unraported).
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pay vent. The two courts below upheld the plaintifi’s 1936
contention and | tha’u LLL, defendants were not -
malikanadars of the lands. ’l‘hq Court in Second  Swes
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Gf the Faipa district from where that case came
“malikana ’ means the allowance of a dispossessed

melik.  In some cases the vight to malikana has been
compounded for a ceitain area of land thus known as
malikana land. The word is also used - in Behar to
deseribe the Iand retained by the ex-proprietors for
their suhsistence when parting with the estate. When
at the time n settlement of fang revenue 2 propristor
refused to take settlement of an estate, or the Revenue
authorities for some reason or other did not consider
i proper to seitle the estate with him and conse-
quently settled with somebody else, the ex-proprietor
“a% allowed some compensation. This compensation

as either a per gewal annual payment of money
kno,‘m as the malikana money or some land in the
village itself and was known as malikana land. The
land was given hv an arrangement between the
Revenue %Lhonhes the new proprletor and the old
proprietor.  MNow thetr Lordshi ps of the Judicial
Committee, as I have said, examined the hlstory of
the settlement of the m}iaoe which had taken place
by the vear 18 l;f. and came to the conclusion that the
entire village wag included in this settlement with the
then propfiet ress Musammat Umatul Zohra. The
passage quoted above comes after the finding and
should be read in the light of the finding and refer-
ring to it. It is clear to me that what their Lordships
meant was that the plaintiff having proved that the
land which was claimed by the defendants to be the
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malikana land was included in the land which was

~ settled with the predecessor of the plaintiff and pro

forma defendants and assessed with revenue, they
sufficiently rebutted the presumption of the record-
of-rights. T do not read the passage as meaning that
once the plaintiff has proved that he is the landlord
of the village the presumption about the record-of-
rvights in favour of the tenancy being rent-free is at
onee rebutted.”

Further 1 said:

*“ The important words in the judgment of their
Lordships of the Judicial Committee in the case of
Jagdeo Narayan(t) are ** the land which is sought to be
rent-free lies within his regularly assessed estate or
mahal 7, ** the land m dispute lies within the ambit
of the estate 7, and * for which they pay revenue
assessed in the mauza . These facts rebutted the
presumption in favour of the malikana.”

It is obvious that a malikanadar claims a title
independent of the landlord, as the malikana had its
origin at the time of the Permanent Settlement.
Either he claims that the land was excluded from the
Permanent Settlement or that by an arrangement
between the Govermment and the man with whom the
Permanent Settlement was made a certain Jand was
set apart for the ex-proprietor as malikana. Lt is
obvious that in such cases the production of evidence
to show that the land was in fact included in the
Permanent Settlement will obviously rebut the entry
of malikana in the record-of-rights. But in other
cases where the assessment of land revenue has no
connection with a land being rent-free the facts found
by the Settlement authorities to have existed at the
time of the cadastral survey cannot possibly be
rebutted by proof of facts which existed at the time
of the Permanent Settlement and, if the facts of the
case in which these observations were made were kept
in view there is no conflict between the law and the
observations of their Lordships. The case of Jagdeo

(1) (1922) T. L. R. 2 Pat, 38, P, O,
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Narayan Singh(l) was considered in several cases.
'Hev are J. A. Stonewiga v. Kameshwar Nerayan
Singh(2), Nibaran Chandra Mukherji v. Harendra
Lal Ray(3), Jodha Sahw v. Tirbena Sahu(t), Lechman
Pathek v, Kumar szm/ieimz 7Vf/u’//y(m f%’indz(")
alveady refcrred to, and Raja Sii Sri Jyoti Prasad
S'zw/] ‘Deo v. Bharai Shal, Bab #(%). In none of these
cases the observaticns of their Lordships of the
Judicial Committee have been held to mean what the
learned Advocate for the appellants has contended
for.

The learned Advocate has referred us to an
unreported decision of a Bench of this Court in
Maharajadhivaj Sir Kameshwar Singh Bahadur v.
Sheikh Sakhawat A0i(7).  This case no doubt supports
the coutention of the learned Advocate. It seems,
however, that the change in section 103B of the Bihar
Tenancy Act was not brought to the notice of their
Lordships. MHowever, as in the present case, in view
of the fact that it has been decided on the balance of
evidence, the question does not arise, it is not
necessary to refer it to a Full Bench.

I would dismiss the two appeals with costs in
favour of those respondents who have appeared.
There will he one set of costs in each case.

Mapan, J.—1 agree.

1. K.
Appeals dismissed.

(1) (1922) I. L. B 2 Pat. 59, P. C.
(2) (1925) 11 Pat. L. T. 444,
(8) (1981) I. L. R. 59 Cal. 629,
(4) (1929) 11 Pat. L. T. 468.
(5) (1981) A, I. B (Pat.) 294,
(6) (1985) I L. R. 15 Pat. 260,
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