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could not be made otherwise than by endorsement and 
deli'very was not necessary for the decision of the case 
and moreover I  tim now convinced that it wa,s errone­
ous. I  was iiiisied by the wording of section 48 of 
tlie Negotiable Instruments Act and did not notice 
that tiie transfer of a negotiable instrument is not 
}}y thiit section restricted to the operation of endorse 
ment.

Khaja M o h a m a d  Noor, J.—I agree.
13H.1VLE, J.—I  agree.
Ya;rma, J.—I agree.
s. a. 11. Rule made absolute.
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APPELLATE CIVIL.
Before Courtney TerreM, G J. and James, J.

KBISHNA KUMAR CHATTEEJI

V.

MUSAMMAT JAGPATI KUBR.*

Stani'p Act, 1899 (Act II. of 1899), sections 12, 36, 61 
and 63—cwncellation of adhesive stamp, if necessary at the 
time of execution of handnote—cancellation, meaning of— 
document not properly stamped once received in eindence, 
lohether can be rejected at a later stage.

A handnote bt'aring adhesive stamps was admitted 
ill evidence but subsequently it transpired that only one of 
the stamps liad been caincelled at the time of execution. The 
trial court held that the handnote was not properly stamped 
and hence inadmissible in evidence under section 36 of the 
Stamp Act.

Held (0 that the document having once been admitted
in evidence it could not be called in question at any subsequent
stage of the same suit.

“"Appeal from Original Decree no. 155 of 1933, from a decision
of Babu Manindra Nath :Mitra, Subnrdiaate Judge of Muzaffat’pur,.
dated the IStli April, 1933.
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(ii) It  is ]]ot necessary that an adhesive stamp should be 
cancelled at the time of execution of the handnote. Ifc is 
sufScient compliance with the provisiDn of sub-section 2 of McsImmat
section 12 that the stamp is cancelled before the court looks Ĵ gpah
at it. JloEB,

Appeal the plaintiff.
Tlie facts of the case material to this report are 

set out in the judgment of Courtney Terrell, C.J.
A. K. Mitra, for the appellant,
S. K. Blitra and R. Misra, for the respondents.
COURTNF.Y Tereell, C.J.—Thls is an appeal by 

the plaintiff from a judgment of the Subordinate 
Judge of Muzaffarpur. The case arose out of the 
following facts:—

There was a firm of partners who carried on busi­
ness under the name of Damri Sahu Halkhori Salm 
and the partners in tha,t firm were Damri Sahii and 
Halkhori Sahu respectively. They carried on busi­
ness at various places and on tli.e occasion of the' 
transaction in question they were negotiating through 
the plaintiff as their agent for a contract with a 
certain sugar mill for the purchase of molasse? which 
m one of the by-products of sugar nianiifaetiiTe.
They desired to pui'chase the outturn of m.oIasses by 
that particular sugar mill. The ■ plaintiff in 
November of 1926 secured a contract for the firm out 
of which, if the contract were carried through, he 
would be paid a remuneration by way of commission.
The sugar mill was willing to sell their: output of , 
molasses provided that the firm would depô ^
Rs. 10,000 as earnest money for the molasses : they 
would buy, within one week. The | partner 
Sahu came to Muzaffarpur where the sugar mill was, 
and was told the terms upon which the mill would bo 
willing to conduct the. business. He had not the

; ( i ) ~ ( i s O )  128 'I n d . 'G a s . :  187.



C. J.

im  necessary sum of Rs. 10,000 witli liim to make the 
required deposit and therefore he borrowed from the 

Komar plaintiff a sum of Rs. 5,000 and with that money 
CHA.TTAEJI made the required deposit with the sugar mill. To 
Mbsammat secure the loan Halknori Ram executed a handnote 
j*GP.vn promising to repay the loan together with interest at 
Koeb. a reasonable market rate. The loan not being repaid 

CouOTNM partners having since died, the plaintiff
Teeeeli, began this suit against the widow amongst other 

•3ersons of the partner Damri Sahu and in his plaint 
'le set forth the story of the loan and claimed to 
recover upon the handnote. He claimed the Rs. 5,000 
principal lent and interest at the rate of 12 per cent, 
per annum which he said was the reasonable market 
rate according to the contract, foi three years.

When the case came on for hearing before the 
lower court for some reason the defendants were not 
represented and judgment for the plaintiff went by 
default, the plaintiff producing the handnote in 
question. There was an appeal to the High Court 
from this decision on the ground that tlie learned Judge 
ought not to have given judgment by default but 
should have given the defendants an opportunity of 
being heard. The High Court agreed with the conten­
tion and remanded the case to be heard upon the 
merits.

The plaintiff went into the witness-box and 
towards the end of the cross-examination he was asked 
questions about the handnote in question, having 
;3roved the handnote on the previous day, (when the 
!iandnote was endorsed by the Judge witli a statement 
that it was admitted to evidence). The further 
questions on the following day related to this hand­
note. He was avsked about the cancellation of the 
stamps which the handnote bears. The handnote bears 
six adhesive stamps, two of them being one anna ea,ch 
and four others half anna and across the half anna 
stamp which is in the righthand bottom corner of the

f roup of stamps the signature of the executant of the 
.̂andiiote appears. There also appear two lines
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drawn across the stamps, one lying across eacli row 1936.
from left to right. He was asked whether those lines
came into existence at the time of the execution of the Km.to 
note: he said ' no ’ , the stamps were free at that CsmAB.n 
time from the lines which they now bear and lie stated 
that as a matter of fact that could be demonstrated by jaĝ ati 
a photograph which he had taken after the note ŵ as Kueb. 
executed for greater caution. An examination of the 
handnote bears out what he says with the result that teereil, 
it would appear that at the time of the execution of c. J.
the handnote the righthand bottom corner half anna 
stamp alone of the six had been cancelled, the hori­
zontal lines drawn across the rows of sta,mps having 
been added at some later time and before the note was 
tendered as evidence.

The learned Judge took a somewhat peculiar 
course. He held that the stamps had not been pro­
perly cancelled and that under the Act this was 
equivalent to the document not being properly 
stamped and therefore he refused to consider the suit 
as one brought on the handnote but on the merits of 
the question of whether the loan had in fact been 
granted or not he used the handnote as very good 
evidence of the loan and gave judgment for the 
plaintiff for the capital sum Es. 5.000 of the loan.
He held, however, that inasmuch as the contract to 
pay interest was evidenced by the handnote alone and 
that inasmuch as it was not properly stamped it 
could not be used by the plaintiff, and lie declined to 
grant any decree for interest.

From that decision the plaintiff appealed and his 
appeal is before us. There is also a cross-objection 
by the defendants to which 1 will presently refer.
The contention on behalf of the appellant is based 
upon section 36 of the Indian Stamp Act which 

" provides— ' ■.
Wiiere: an insl/rmaeiit lias been, admitted in evideiice, such; 

admission shall not, except as provided in section 61, be called izt 
question at any stage of the same suit or proceediag on the grofm3 
that the instmmonfc Has not been duly, stamps.’ ’ ;'
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i»36. In this case the learned Judge had on the first
day of tlie triai admitted the handnote to evidence 

KotTaê  and had marked it as an exhibit. It was not until 
Oeattaeji the second day when the defendant made the dis- 

o"''- , coveiy by cross-examination of the fact that the 
JagmtT'̂  cancellation of five out of the six stamps had not been 
Ktoeb. eli’ected at the date of execution that the point for 

CcuiiTHE-y consideration by the Judge arose. In niy opinion, at
Judge entered into this matter the 

c, J. ’ instrument had already been admitted in evidence and 
that is proved by the endorsement on the note and 
further it is conclusively proved by the fact that the 
Judge in considering whether the plaintiff could 
recover iipoD a contract apart from the note dehnitely 
took the note into evidence as cogent evidence of the 
contract. It is therefore not open to objection from 
the point of time of admission. The section has been 
discussed in many cases but I do not think I can do 
better than quote from the judgment of Sir George 
Rankin in Nirode Basmi Mitm v. Sital Chandra 
Ghitak(^) ;

On the merits of the appeal, it appears to me 
that section 36 of the Stamp Act makes it reasonably 
clear that the instrument having once been admitted 
in evidence is not to be called in question at any stage 
of the same suit. The Special Judge has seen this 
section but has thought to avoid the consequence of it 
by taking notice of an affidavit in which it is said that 
the tenure-holders did object when the document was 
tendered and that there was a discussion as to its 
admissibility. The learned Judge has entirely failed 
to see that, under section 36, it matters nothing 
whether it was wrongly admitted or rightly admitted 
or admitted  ̂without objection or after hearing or 
without hearing such objection. These stamp matters 
are really no concern of the parties and if the objection 
was taken at the time when the record was made u p . 
by the trial court, there it might be rejected, if not, 
the matter stopped there.’ ’
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In my opinion this point is conclusive against the 
respondent.

There is a further objection to the argiijneiit of 
the respondent. The section which dea;ls with' the 
cancellation of stamps is section 12. By the hrst 
paragraph of the first sub-section it is Drovided—

W h o e v e r  affixes any a d h esiv e  stan ip  to  an y  iiis 'crum eiit ch a rg e - 
a b le  w ith  d u ty  iv liicb  ha.s b een  e x e c u t e d  b y  m i y  p a rson  sh a ll , w b e ii 
af’t ix iii"  su ch  s ta m p , L'aiice] th e  sam e so th at i t  ca n n o t  b e  u se d  a g a in .”

The second sub-section is the siib-seetioa which, 
really is used by the respondent in this case—

“  A n v  iustriiiT ient b e a r in g  an ad h esive  s ta m p  w liic li  h as  s e t  b een  
ca u ce lle d  so  th a t  it  c a n n o t  b e  u sed  aga in , sh a ll, so  far as su ch  stam p  
is c o n e e n ie d , b e  d e e m e d  to  b e  irn staraped . ”

Now by section 63 of the Act any person required 
by section 1 2  to cancel .an adhesive stamp and failing 
to cancel such stamp in the nianne.r prescribed by that 
section shall be punishable with fine which may extend 
to Es. 1 0 0 . By this means a penalty is provided to 
enforce the provisions of the first siib-section to 
section 1 2 . It  is argued on behalf of the respondent 
that there is a further penalty on persons who do not 
cancel the stamp at the time of affixing, nainely, tha.t 
if it should turn out that the cancellation, however 
effective, was e.fi'ected at some later time than the 
affixing of the stamp, the document is not receivable 
in evidence. In my opinion that construction is 
unsound. The wording of sub-section (5?) makes it 
clear that a document is to be deemed unstamped if 
when the Court looks at the same it finds that it .has 
not been ca,ncelied so that it cannot be used again and 
the criterion of cancellation is the appearance of the 
stamp. I f  the stamp is in such a condition that it 
cannot be used again then it has been caricened and 
the document cannot be treated as unstamped. The 
sub-section has nothing to do ^ith the penalties for 
failing to cancel the; :stamp. . That' iŝ provided̂  by 
section 63 ;and I  cannot find anything in this section 
which prevents the , document from : being usM: in 
evidence ify when it is presented to the Court, it is in
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facfc c a n c e l le d  w i t l i i i i  th e  meaning o f  ^ s u b -s e c t io n  {2) 
and that does not mean that it must have been can- 

Ktoae c e l le d  at some particular time a n t e r io r  to its | )re se n t- 
Cbattabjj ment in e Y id e n c e  b u t  merely r e f e r s  t o  the c o n d i t i o n  of 
Muŝ mat stamp at the time it is so presented.
ĵ Gpm Mr. S. K. Mitra on behalf of the respondent 

would have us believe that the object of the legislature 
couETNBY would by such a construction be defeated. That is 

object of the legislature is to protect 
"' ‘ the revenue. If when the Court comes to examine 

the document the stamps are intact the danger of a 
second use of the stamp has not yet occurred and if 
cancellation is, before it is presented in evidence, 
effected, no danger arises as to the second use of the 
stamps in the future. On these two grounds, there­
fore, the document should properly be considered as 
having been properly stamped and should have been 
received in evidence by the Judge and no other 
question as to the authenticity of the handnote has 
been presented to us.

The appeal of the plaintiff therefore should 
succeed.

We have now to consider the contentions of the 
defendant on her cross-objection. Defendant no. 1 
is the widow of the deceased partner Damri Salm. 
The debt was incurred on the 6th November, 1926, 
that is to say, the 16th Kartick, 1334. It is said that 
the partner of whom defendant no. 1 is the widow 
died on the 30th October, 1926, that is to say, the 
9th of Kartick, 1384, and therefore his estate cannot 
be liable under his partnership contract for debts in­
curred by another partner after his death. I f that 
fact had been pleaded and established by the respon­
dent she would have been entitled clearly to succeed, 
but she did not plead it. An examination of her 
written statement, involved as it is, discloses no hint 
whatever of such a point being taken in her favour. 
Furthermore, in the depositions given before the 
Cpiirt there is no evidence whateyer that her late
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husband died after the debt was incurred. It is said 
that there were certain Land Registration proceedings 
in which the death of the husband was mentioned and 
the judgment in those proceedings has been put 
before us; but needless to say the judgment is no 
evidence of the facts therein stated, more particularly 
as the litigation was not between the same parties. 
The only witness who deals with the question of the 
date of death merely mentions that it took place in 
Kartick, 1334, which is consistent with the death 
either being after or before the date of the debt in 
question. Having failed to plead or indeed to argue 
the point in the lower court it is clear that it is too 
late at this stage of the matter to consider its merits 
and there is no evidence before us upon which it could 
be supported.

A  further argument was addressed to us on behalf 
of the defendant that there are no materials upon 
which we could grant interest at other than some 
ourely nominal rate. There was evidence, however, 
3efore the Subordinate Judge as to the rate at which 
ihe deceased partner, when he borrowed money, was 
able to borrow from his bank by way of overdraft and 
the rate was at 12 per cent. It must be remembered 
that this was an entirely unsecured loan and in the 
circumstances the rate of interest at 12 per cent, is by 
no means unreasonable and it certainly could not be 
obtained in the market for less than that rate.

I would allow the appeal and direct that the 
decree of the lower court be varied by adding to the 
decree for Rs. 5,000 interest at the rate of 12 per cent, 
per annum from the date of the handnote up to the 
date of the decree and thereafter at 6 per cent, until 
realisation. The defendant must pay the costs in 
this Court and in the Court below.

K r ish n a

Ktrar.ut
C h attarji

v>
McsAsarAT

J a g p a t i

K u e e .

C ourtney  
T e e e e lii, 

0. J .

1936.

A ppeal allowed:
James, J.—I agree.
J, K.


