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S A IL E S W A E  SEN.*

Pfom dent Funds A ct, 1925 {A ct X I X  of 1925), sections 
'MxD and S— Fund maintained by a College— rules fram ed by 
local G overnm ent, adoption o f, hy College authorities— Fim d, 
u'-heihcr constituted  by the authority o f the Goverm ?ient—• 
oompulsory dr posits made before adoption of rules, w hether 
im m une from aUachnient— Code o f Oit'il Procedure, 1908 
(A ct V o f 1906). section  60(k).

Section '2(d) of the ProyideBt Funds Act, 1925, provides :
“ ‘ Government Provident Fund ’ means a Provident Fund, other 

tiian a Eailwaj Provident Fund, e.onstituted by the authority of the 
Government for mij class or classes of its emplovees or of persons 
ernploTed in educational institution î or employed by bodies existing 
poIeJy for edricatlonal purposes/’

Where [i certain aided college maintained a Pro\ddent 
P'mid for the beueut of its employees, and later adopted the 
rales framed by the local Government, held, that the adoption 
of tlie rules l)y the College authorities must be taken to mean 
that at least from that date the Fund was “  constituted by 
the authority of the Government ”  within the meaning' of 
section 2(d).

T herefore, a decree, representing' the Provident Fund  
money still in the hands of the employer, obtained by the 
Principal of the College wliich maintained the J ’tiiid and 
adopted the rules framed by the local Government, was not 
attachable under section 3 of the Provident Funds Act, 1926, 
read with section 60(k) o f  the Code of Civil Procedure, 1908.

H eld , furtlier, that onoe a Fund is constituted under the 
authority of the Govermiient, the entire amount of the Fund, 
representing' compxilsorj^ depositgi made before or after the 
date when the rules were adopted, becomes consolidated into 
one Fund and is immune from attachment.
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* Appeal fi’oro Appellate Order no. 97 of 1936, from an order of 
Babu Eshetra Mohan Kiinar, Subordinate Judge, Bhagalpur, dated 
the 3rd March, 1936.
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1936. Qua’-re : Whether the immunity from attachment lasts
--------------- only as long as tlie mo?iey is in the Pimd and comes to an
KEmwAND when it reaches the hands of the depositor?

Singh Nagiiidns Bhiildiandas v. GJielabhai Gulahdasi^), T he
Bahadub Assignee of M adm s v. Ranganayaki 'AmmaK^),

SiiLEswAR Hm dlay v. Joy Narain{^), referred to.

Appeal by the plaintiffs.

The facts of the oa,se material to this report are 
set out in the judgment of Khaja Mohamad Noor, J.

ManoJiar Lai (with Mm C. P. Sinha, Gopal 
Prasad and N. C. Roy), for the appellants.

Dr. K. P. Jayastval and S, C. Maztimdar^ for 
the respondent.

K ha:*..\ Mohamad N'oor, J .— This is an appeal 
against aii order of the Sabordina,te Judge of Bhagal- 
pur passed in a simple money suit refusing attachment 
before judgment of a decree obtained by the defendant 
of the suit against its plaintiffs.

The facts are that one Mr. S. Sen was for some 
time the Principal of the T. N. J. College at Bhagal- 
pur. For some reason or other his services were 
dispensed with. Under the rules of the College he 
was to make compulsory deposits in the Provident 
Fund maintained by the College. After his services 
were dispensed with Mr. Sen instituted a suit in the 
Original Side of the Calcutta High Court for realisa
tion from the College authorities the Provident Fund 
amount due to him. Thereafter the Governing Body 
of the College (who are the appellants before us) 
instituted in the Court of the Subordinate Judge at 
Bhagalpur a suit claiming about Rs. 16,000 from 
Mr. S. Sen for his m.alfeasance or misfeasance during 
his incumbency as the Principal of the College. The 
Calcutta High Court issued an injunction against the
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(1) (1919) I. L. E, 44 Bom. 673. (2) (1928) SB Mad. L . J. 38.
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defendants of the suit before it, i.e., the appellantSs 
directing them not to proceed with the Bhagalpur 
suit till the disposal of the suit in Calcutta. There
fore the trial of the Bhagalpur suit was held up. 
It now appears that the Calcutta suit has been decreed 
for Rs. 5,700 on account of the principal provident 
fund and for Rs. 6,000 as costs (we are informed, but 
there is no material before us to verify it that this 
Rs. 6,000 as costs is subject to the lien of the attorneys 
of Mr. Sen for the sum. advanced by them towards 
the prosecution of the suit). Be that as it may, the 
plaintiffs of the Bhagalpur suit applied to the 
Subordinate Judjs:e under Order X X X V I I I  of the 
Code of Civil Procedure for calling upon the 
defendants to furnish security and failing which for 
an order o f attachment of the decree for provident 
fund, which Mr. Sen had obtained against them at 
Calcutta. The learned Subordinate Judge refused 
this application and the plaintiffs have preferred this 
appeal.

The learned Subordinate Judge refused the 
prayer of the plaintiffs mainly on the ground that the 
decree really represented the provident fund money 
which is still in the hands of the employers who are 
the managers of the Fund and. is not attachable under 
the provisions of the Provident Funds Act, 1925, read 
with section 60(A) of the Civil Procedure Code.

Mr. Manohar Lai who has appeared on behalf of 
the a,ppellanta has contended, first, that the exemption 
from attachment is confined to Government provident 
funds and the fund in question is not such a fund. 
N’ow, section 3 of Act X I X  of 1925, which with 
certain modifications subsequently made is the 
Provident Funds Act now in force, enacts that-—
‘ ‘ a compulsory deposit in any Government or Eailway Provident 
Fund shall not in any way be capable of being ' assigned or charged 
and shall not be liable to attachment under any decree or order of 
any Civil, Revenue or Criminal Court in respect of any debt or 
liability incurred by the subscriber or depositor, and th§

B aja

liBrTYANANDf
S in g h

B a h ad u r

V.
Sa il e s w a ,k

Se n .

K h a m
Mohamab 
N oo b , J,

1986.



782 t h e  I N D I A N  L A W  R E P O R T S , VOL. XV.

im.
B aja

KumANAND
Sin g h

B ah a du e
v>’

S a il e s w a b

S e n .

K.H4JA. 
MoHAMAD' 
N o o r , J.

OBoial Assignee nor any receiver appointed under tlie Provincial 
Insolvency Act, 1920, shall be entitled to, or have any claim on, any 
such compulsory deposit".
Section 60 of the Civil Procedure Code enumerating 
the various properties not liable , to attachment 
mentions in clause (^)

‘ ‘ all eonipulsory deposits and oilier sums in or derived _ from any 
fund' to irhieli the Provident Funds Act, 1'897, for the time being 
applies in so far as they are declc’.red by the said Act not to Be liabla 
to attachment

It may be noted that the Act of 1897 referred to in 
this sub-clause was repealed by Act X IX  of* 1926, 
clause S of which I  have already quoted ahove.

Now, it is obvious that these two provisions,- 
one in the Provident Funds Act and another in the 
(yivil Procedure Code, make it clear that compulsory 
deposits in Cloveniiiient and Railway Provident Funds 
are not liable to attachment at any rate as lon̂  ̂a,.s they 
are in the Fund. ‘ Government Provident Fund ’ 
has been defined in the Provident Funds Act as 
follows : ~

. ■“ ‘ (Invernment Provident Fund ’ means a Provident Fund, other 
th;in a Railway Provident Fund, constituted by the authority of the 
Government for any class or elapses of its employees or of persons 
employed in educational infiitutions or employed by bodies existing 
solely for edtieational purpoiJes.”

The wordB/' of persons...............purposes ”  have been
snbstitiited in the definition for the words ' '  for 
teachers in educational institutions by the Provident 
Fluids Amending Act o f 1927.

It is, therefore, obvious that the Provident Fund 
maintained by the College authorities in this case 
is a OoverniYient Provident Fund provided it has been 
constituted by the authority of Government. I f  -so. 
it is immune from attachment, as I have said, a,t 
lea,st as long as the money rem,ains in the Fund.

J ôw, there has been much controversy before 
us whether m’ not the Provident Fund with which we 
are dealing was constituted under the authority of 
the Brnm m m t, It appears that in 1925 the local 
iTwernment tool? up the question of the iiitroduction



of the provident Fund in the aided Colleges of Bihar.
The lii'st Kotificatioii in this respect 'was issued on '
the 30th June, 1925 (no. 308-E.R., publislied at Ksm̂ iNANi> 
page 784: of the Bihar and Orissa Gazette Supplement, 
dated the 8th July, 1925). In that iNotification it is 
mentioned that Provident Fund was already consti- Sailesayab 
tuted in the T. N. J. College and another College and 
it was introduced in the B. N. College, Patna, for IlEaja 
which a sum of money was provided by' the Government. Mokamad 
The T. N. J. College is specifically mentioned there 
but as there was a Provident Fund already constituted 
in that College the Resolution mentions that the 
authorities o f that College were called upon to express 
their views whether they were willing to adopt the 
rules framed bv the Government. Thereafter vvee/

find a second Notification no. 110-E., dated the 5th 
January, 1927, published in the Bihar and 0?Hssa 
Gazette (Supplement), dated 12th January, 1927, 
which shows that the T. N. J. College expressed a 
desire for. the amendment of certain rules which were 
amended and thereafter the authorities of the College 
adopted the rules framed by the Government.

Mr. Manohar Lai lias contended that the adoption 
of the rules by the College authorities does not mean 
that the Provident I ’und was constituted under the 
authority of the Government. I think there is a, 
good deal of force in the view which was adopted 
by the learned Subordinate Judge that though there 
was a Fund in the College from before the Government 
rules were enforced, the adoption of the rules of 
Government must be taken to mean that at least since 
that date the Fund was constituted under the autho
rity of the Government. Therefore, I agree with the 
view taken by the learned Subordinate-Judge that 
the Fund in question is a Fund constituted under 
the authority of the Government from the date of 
the Notification of January, 192f.

Mr.. Manohar Lai has, however,, contended that 
the defendant Mr. Sen was in service from 1922 and

YOIu PATNA SEEIIS. 78?
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1 9 3 6 . any compulsory deposits made by Mm prior to Janu
ary, 1927, cannot be immune from attachment. 
First of all, no data have been supplied to us to show 
how much of the amount of the decree against the 
authorities of the College represents the contribution 
of the defendant prior to January, 1927, and how 
rnuch represents the amount contributed subsequently; 
but, apart from this, when the Fund was constituted 
under the authority of Government the entire amount 
of the Fund became consolidated into one Fund.

Mr. Manohar Lai next contended that the 
immunity fTom attachment lasts only as long as the 
money is in the Fund, but when it reaches the deposi
tor, i,e. the employee, the immunity comes to an end 
and the amount is liable to be attached just as any 
other property of a debtor. On this point unfortu
nately there is no clear decision of any High Court. 
Mr. Jayaswal appearing on behalf of the respondent 
referred us to the case of Nagindas Bhukliandas v. 
Ghelahhai Gnlabdasi}) which goes to the length of 
laying down that even if the money has reached the 
hands of the employee it cannot be taken by the 
receiver in an insolvency proceeding. This decision, 
however, seems to have been dissented from in a single 
Judge decision of the Madras High Court in The 
Official Assignee of Madras v. Ranganayaki A mmali )̂. 
There are, however, observations in some decisions of 
the Calcutta High Court which may support both the 
views. For instance, in the case of Hindlay v. Joy 
Namin( )̂ there are obsei’vations of Rankin, C.J. 
■which lend support to the view that the immunity 
lasts only as long as the money is in the hands of the 
institution, but at another place it is observed that it 
was a deliberate act of the Legislature to give protec
tion to the Provident Fund money for the benefit of 
the employees so that when they retire they may have 
something to live upon and, in the event of death, 
something to leave. However, I think we are not

(1) (1919) I. L. B. 44 B o m . 673.
-  12) „(»28) 6S Mad. L. J. 38.

(&) (1919) 1 .1 ,. E. 46 Oal. 962.
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called upon to decide this question of law as, in my 
opinion, it does not in fact arise. Up till now the 
money is still in the Fund. A  decree has been passed 
but the money has not left the Fund. What we are 
asked in this case is that we should order attachment 
of the decree thereby depriving the defendant o f liis 
right to receive the money, that is, indirectly attaching 
the money while it is still in the Fund. Mr. Manohar 
Lai contended that the plaintiffs will have no objection 
if  the defendant be injuncted against transferring 
the decree. In my opinion such an order will be 
absolutely useless and infructuous because the 
defendant will still be entitled to execute the decree 
and realise the amount. The only order which can 
be of any benefit to the plaintiffs will be an order 
to attach the money as soon as it is realised. Practi
cally that order will amount to an order Mttaching 
the Provident Fund money before it has re;;died itr 
destination. Therefore, independently o f the consi
deration whether or not the money is attachable after 
it reaches the hands of the i'l::positor, I think in this 
case we are in effect being asked to attach it before it 
has reached the hands of the defendant.

On the whole I think that the view taken by the 
learned Subordinate Judge is correct. I would, how
ever, ask the learned Subordinate Judge to expedite 
the disposal of the suit so that if  the plaintiffs get 
any decree they may  ̂ execute the same against any 
property of the defendant which may be available. 
The defendant has given a list of other properties 
which he claims to possess. It will be open to the 
plaintiffs to make inquiries and choose some of 
them and ask the learned Subordinate Judge to call 
upon the defendant to furnish security, failing which 
to make out a case for attachment o f those properties 
before judgment. With these remarks I  would 
dismiss this appeal with costs.

M adan, J.— I agree.
A ffea l  dismissed.
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