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M d s a m j i\t

R amjhaiii

K oe r .

WoftT, J.

1936. reg a rd  to tlie judgment of this Board in  Tricomdas 
Cooverji Bhoja v. Go'pinath Jiu Tha]air(^) this view 

Vandey was manifestly correct. It is therefore unnecessary 
f o r  them  to  consider the applicability of article 111, 
by which a shorter period is prescribed and upon 
which reliance is placed for the company ”  : \_Rwm
Raghubir Led V. United Refineries {Burma) 
Lmitedi;-)^^. The decision, although urged in 
su p p o rt  o f  the contention by Mr. Sinha appearing 
on behalf of the respondent, does not in any way 
affect the view taken of this case having regard to 
the fact that there was there an express contract to 
pay the consideration within a certain time.

In my judgment, on a proper view of this case, 
Article 111 of the Limitation Act applied, and 
consequently the application was barred by limita­
tion. The appeal succeeds and the application in 
the Court below is dimissed with costs throughout. 
In the circumstances the revisional application 
which is also made to this Court in conjunction 
with the appeal need not be considered.

A g a r w a l a , J.— I agree.
Appeal allowed.

1&36.

August5 25, 
26.
Sejpiemher,
3.

, A P P E L L A T E  CIVIL.
B efore Courtney Terrell̂  C J , and James, J, 

THAIiUE SINGH
V .

RAMGUIiAM SINGH. ̂
M ortgage— company horrowing money from Govern- 

m ent— mortgage unregistered—^promissory note by Company 
in favoiir of Government— subsequent mortgage in, favour o f  
a director for payment of instalment to Government—

^Appeal from Original Decree no. 159 of 1934 (with Appeal frqin 
Original Decree no. 84 of 1935), from a,, decision of Babu Nand 
Kishor Cbaudhuri, Subordinate Judge of Patna, dated the 19th May, 
1934.

(1) (1916) L. E. 44 Ind. App. 65.
(2) (1933) L. E. 60 Ind. App. 183.
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1936.

■0 .
RiM GD LAM

SfN-an

m ortgagee director, u 'hether to be treated as a secivred, c-reditor 
as against the pwrcliaser at sale under the Piihlic Dem ands IT”  
R ecovery  A ct. ™

a Company, borrowed Es. 75,000 from tl3e G overn ­
m en t under the Bihiir and Orissa State Aid to Industries Act 
by mortgaging all its assets in their favour but the bond 

,was not registered and subsequently after deducting tlie 
payments made the Company executed a promissory note 
for Es. 60,000 in favour of the Government. R, one of the 
Directors of the Company, advanced Es. 5,000 to the 
Company on a mortgage of the assets of the Company for 
payment of one of the instaknents due to the Government 
and in the mortgage bond the Secretary of State for India 
in Council was expressly recited as the first mortgagee,
Tlie Company went into liquidation at the instance of 
another creditor. The Government took steps for realisa­
tion of their dues under the Public Demands Eecovery Act 
and the assets of the Company were sold and purchased by 
T.

R  then brought his suit for the enforcement of his 
mortgage impleading T  and the Company as defendants.
T h e  suit was decreed and T  appealed.

Field^ that it was not right that R  the Director of an 
insolvent company about to go  into liquidation should be 
allowed the privileged position of a secured creditor by 
merely discliarging a small portion of tlie Company’ s indeb­
tedness as against an innocent purchaser for value of 
property sold in execution of debt due to an unsecured 
creditor.

Gaslight Im pronem ent Gonipany v , T errelli^), applied.

Appeal by defendant no, 2.
The facts of the case material to this report are 

set out in the judgment of Courtney Terrell, C.J.
Sir Sultmi A limad (with him Ra‘1 Guru Saran 

Pramd and Parasnath), for the appellant.
Baldera Sahay (with him ChaudJmry Mathura 

Prasad and K. P. Ufadhaya), for the respondents.
C o u r t n e y  T e r r e l l ,  C.J.— These two appeals 

are by defendant no. 2 against the preliminary and
 ̂ (1) (1870) L. B .1 0  Eq. Gas. 168.
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1936. final decrees, respectively, 
ordinate Judge in a suit

granted by 
to enfoi'ce

tlie Siib- 
a simple

mortgage.
A Company named the Vishvakarma Mills, 

Limited on March. 7tli, 1925, borrowed from the 
Government under the Bihar and Orissa State Aid 
to Industries Act, 1923, a sum of Rs. 75,000. Under 
the contract of loan the Secretary of State for India 
guaranteed a cash credit overdraft in favour of the
borrower at the Im 
Branch, and the

perial Bank of India, Patna 
Dorrower was to repay annually 

Rs. 5,000 in March of each succeeding year. The 
Company, in consideration of the loan, also executed 
a deed of mortgage of all its assets in favour of the 
Cxovernment. For some reason the Government 
neglected to register this mortgage and the 
Directors of the Company similar!}'' omitted to take 
any steps in the matter. The instalments for 
March, 1926, and March, 1927, were duly paid by 
the Company and on the 5th March, 1928, the third 
instalment fell due. Before this date, however, 
Government had become aware of the non-registra­
tion of the mortgage and on the 20th January, 1928, 
had caused the Company to execute a promissory 
note for Bs. 60,000 being the balance of the 
principal, after deducting the instalments which had 
been paid up to that time. The Company seems to 
have been throughout in financial difficulties and the 
loan by the Government does not seem to have been 
a very judicious investment. In the month of April, 
1926, the Company borrowed .Rs. 10,000 from the 
Bank of Behar Limited; on the 26th January, 1928, 
the Bank were demanding repayment of this loan 
with interest, and on the 16th May the Bank brought 
a money suit in the Patna Civil Court foi- the 
i‘ecovery of this loan.

The plaintiff Ramgulam Singh was a share­
holder and a Director of the Company. There were 
two classes of Directors, “ H onorary” and ‘T er-  
manent  ̂ and by the Articles of Association the
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former had merely an advisory function whereas the 
latter were to conduct the business o f the Company. 
There is no doubt that the phrintifi; was a permanent 
Director although his services from the point of view 
of any right to Directors’ fees may have been 
honorary. The plaintiff was a guarantor of the loan 
by the Behar Bank and in the subsequent litigation 
he was sued in that capacity. The Company fully 
availed itself of the overdraft guaranteed by the 
Government and had withdrawn nearly Rs. 60,000. 
In these circumstances the finances of the Conipaiiy 
ŵ ere in a very parlous condition.

On the 4th March, 1928, there was a meeting of 
the Directors of the Company at which five persons 
are recorded as having been present, one of whom 
was the managing Director Deodhari Singh, one was 
Saiyid Sultan Husain, a. Director who from his 
evidence would appear to have had little comprehen­
sion of the business to be' transacted. Mithila Saran 
Singh and Perrneshwar Prasad Varma, two other 
Directors were present. Babu Ramgulam Singh was 
also present but there is recorded this note— “ N. B. 
Babu Ramgulam Singh is present but takes no 
active part Babu Perrneshwar Prasad Varma, 
M .A ., B .L ., was elected President of the meeting and 
the managing Director was authorised to execute an 
agreement with Babu Ramgulam Singh according to 
which Ramgulam Singh and sons were to pay the 
next instalment of Rs. 5,000 to the Imperial Bank 
which would fall due on the 7th March and further 
would pay off the loan due to the Bank of Behar and 
that the Company through the managing Director 
would execute a mortgage in his favour of the profits 
and assets of the Company.

It appears that it had earlier been contemplated 
that Babu Ramgulam Singh would, take a lease of 
the whole of the Company’s assets but this proposal 
■was abandoned in favour of a mortgage. On the 
9th March there was a further Directors meeting at 
which the same persons were present, with the

1936.

T h ak ur
Sin g h

V-
Ramg'ciam

S i n g h .

C ou rtn ey  
T e r r e l l , 

C. J.



1936. exception of Babii Perniesliwar Prasad Varma, and 
Mithila Saran Singji was appointed to the 

S in g h  cliair. A  Memorandum of Agreement was_ read of 
wliicli we have n«)fc seen a copy but there is a note 
that the second party Eabii Eamgiilani _ Singh 
wants five days’ time to consult his legal a.dviser on 

.:ouRraEY the point ” , and the 15th of Marcli was accordingly 
Tekrul. appointed for reconsideration, with the further 

' sentence that it would be executed and registered 
immediately On the 26th March there was an 

emergent general m^eeting ”  of the Directors but 
the only Directors present were Babu Mitliila Saran 
Singh, Babu Eamgulani Singh and the managing 
Director Babu Deodhari Singh. On this occasion 
Bahii Mithila Saran. Singh was imaninmisly voted to 
the chair. It wa.s proposed that an extraordinary 
general meeting should be called to consider—

“  (a) tliali the Conipain''’ s b u s in e s s  l,i3 set lied at tlie inipeiiding 
aessir'Q  (a ie ) ii' any raj the tiMTris as may be agreed u [ jo n  tf) conduct 
thft business oi' the Company;

(7;) that tha businosa of tlie Company be sent to b'qnidatioH."

The third resolution is as follows :—
“ That the second mortgage bond be executed in i'avoxu' of Babu 

Raingulani Siu^h who paid 5,000 rupeew tbousajid) tlie said (?)
insiainieiit o f  the Imperial Tiank on the 5th of March 1028 to the 
aninunt of 5,000 aforeŝ aid to be paid svithin a year Avith interest 
at 12 -auiias per c.i'‘nt. per month and the interest to bt; paid ovt;ry sis 
months, i.e., on the JSOth of the rnontb, six monthly interest \vill be 
ineorporated with the priuciiial and interest will run on the aggregate 
at the rate of I‘2 annâ i per ctait. por month.”

Accordingly on the 20th of May, 1D28, the 
mortgage bond in question was executed and in it 
the earlier mortgage bond to the Goveriunent of the 
7th of March, 1925, was recited, as were the pay­
ment of the two instalments of 1926 and 1927 and 
the fact that the third instalment had become due on 
the 6th of March, 1928. There v/as a recital that 
the Company had no money to pay the third instal­
ment.  ̂No mention was made of any other indebted­
ness of the Gonipanv and in particular there was no 
re ten ce  to the loaii by. the. Behar Bank. The loan

7 6 0  t h e  I N D I A N  L A W  R E P O R T S ,  [ V O L .  X V .
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by Ramgiilaiii Siiigli of -5,000 to pay tlie
said third instalment was recited and there is no 
doubt that in fact Barm Raiiigiilam Singh did find 
the necessary siiiii of Es. 5; 000 and paid it to the 
Irnperial Bank to discharge tlie lia.bility of the 
instahiient. The l:fOiiu a.l̂ o recites the failure of the 
original proposal for a lease t‘i Babii Earngidani 
Singh. Therefore tl>e Gompany agreed to repay the 
loan witli interest ;it the rate of 12 annas per cent, 
per month ’within a peihod of one year from the 5th 
of March, 1928 (wlien the instalment to the Govern­
ment was pa.id). I f  interest should be in arrears 
for six months then tlie ;inioimt of arrea,rs was to be 
componnded with the principal, that is to say, the 
loan was to be with interest compomided at six 
monthly rests if n:npaid. The mortgage was 
expressly stated to be a second mortgage, the 
Secretary o f State for India in Council being recited 
a,s first mortgagee.

Novv'- at the time wiien this document Avas 
executed it must have been perfectly clear to the 
Directors tluit the original mortgage was d.efective 
by reason of non-registration, and moreover the 
promissory note to the Government in respect of the 
unpaid debt had been executed, so that although it 
was piously recited that from the point of view of 
priority of mortgages Babu Ramgulam Singh held 
only a second mortgage, this, on the contention of 
the plaintiff, had very little significance. On the 
other hand it may perhaps be said, with more credit 
to Babu Ramgul'am Singh, that, at the time, he 
desired to express that the debt, to him was to be con­
sidered as secondary to the debt to the Government, 
mortgage or no mortgage.

On the 24th September, 1928, the Behar Bank 
applied to the Court for a compulsory winding up 
order and this was made on the 21st March, 1928. 
The Government being unable to enforce their 
m.ort^age took the course of proceeding under the 
Public Demands Eecovery Act and obtained an order

5 7 1. L. E.

Th
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Sk g h
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1936.
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W38 of the Coui't, and on tlie 21st January, 1980. sold up 
the assets of the Company for Es. 33,000, theThakcii

S l yg h

V-
E amgulam

Singh .

Go u e x n e v

ThnUirTT.j 
C. J.

defendant no. 2 TIiakur' Das being the piirclmser.
On. tlie 24tli September, 1932, Babu Ramgiilam 

Singli brought this suit to enforce liis mortgage, 
claiming a]30iit Rs. 7,500, and making Thaknr Das 
defendant no. 2 and tlie Company defendant no. 1. 
In tke winding up proceedings an application was 
made to the lligli Court to stay the suit as against 
tiie Company and this was accordingly done and the 
suit has proceeded against Thakur Das alone, the 
Company taking no part.

The learned Subordinate Judge dismissed the 
suit against the Company but without costs having 
regard to the order for stay but he granted a decree 
against defendant no. 2 with costs.

The plaintiii toolc his stand u|.)on the following 
contentions ;■—

It was pointed out on his behalf that the 
Government had not sued on their mortgage but had 
proceeded under the Public Demands Recovery Act 
and accordingly what had been sold was the right, 
title and interest of the judgment-debtor at the date 
of the sale. Therefore, it was argued that no 
question of priority of mortgages arose. It was 
conceded that had' the Government been able to 
proceed upon its mortgage, Babu Ramgulani Singh 
would have been merely a second mortgagee as con­
templated by his mortgage bond and it was suggested 
that there was nothing in the bond Vvdiich put the 
Government debt before the plaintiff’s debt otherwise 
than as a iiiei’e matter of priority of mortga,ges. It 
was argued that although possibly in the winding 
up proceedings the liquidator under the provisions 
of section 231 of the Indian Companies Act and 
section 54 of the Provincial Insolvency Act (but for 
the fact that there was a period of more than three 
nionths between the date of the bond and the applica­
tion for the winding up order) might have had the
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of tii8 Goiifrt, and uu tlie 21st Jiiiiiiary, IQSU, sold ap 
tlioy liad not done m, and in any case it was said that 
only the ]iqiiida.tor or some creditor could hare taken 
this coiii'se.

Now it is certainly true tliat wc are not here 
concerned with either section 231 of tli.e Indian 
Companies Act or section 54 cd' tlie Provincial 
Insolvency Act. These sections de:d with inattera of 
3rooednre governing the relief to be accorded to a 
iquidator or to a rival creditor, but in considering 

the position of defendant no. 2, the aiietion-piir- 
chaser, we must remember that Ivc stands in. the 
shoes of the judgment-clebtor, that is to say, the 
Company, and is entitled to and alfec'ted by the same 
equities and estoppels as those which the Company 
might have laboured under or en jopd . Therefore 
the question really resolves itself into whether the 
plaintift’ in any contest with the Company would have 
insisted that his mortgage debt should take prece­
dence of the debt which was due to the G-overnmont. 
In my opinion he certainly could not liave done so.

It is true that the sections of the Indian Com­
panies Act and the Provincial Insolvency Act 
furnish the procedure for setting aside a transfer as 
fraudulent in certaiii circumstances only and that the 
absence of those circumstances will prevent the adop­
tion of the specified procedure but that does not 
imply that the transfer was not fraudulent in fact 
although the judgment of the learned Judge would 
seem to suggest that this is so. Tliere are several 
circumstances from which it may be inferred that 
Babu Ramgulam Singh was not acting in tlie 
interests of the Company— first, the position v/ith 
regard to the Government mortgage must have been 
well within his Imowledge for it is a specific duty 
imposed upon Directors to see to any necessary regis­
tration of docmiients to which the Company is a 
party : he must have been aware that the document 
was not registered. Secondly, .that he was uneasy 
about the position is shown by the note in the

m&.
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1936. Minutes of the nieetiiig of tli6 4tli, of March to the 
r~ - effect that Babu Ramgulaiii Singh Y/as present but 

took no actiYe p a r t : also froiii the note in the Minutes 
of the 15th March that Babu Rainguhiin Bingh 

iLmouLA-M Ŷantecl five da_ys to consuh- his legal adviser and that 
‘ the document when com|)leted wa.s to be executed and

CoPHTNE’̂  registered immediately. Thirdly, he was well aware 
Teerell, Company was in desperate fiuancial cir-

ciunstanoes and that its assets were in jeopardy, and 
that he knew on the 26th of March that a. liquidation 
had actually been decided upon. ^Euurthly, it may 
be observed "that notwithstanding that at the meeting 
of the 4th of March Babu Ramgulam vSingh had 
agreed to pay off the claim to the Bank of Bchar, he 
had not in fact done so, and fifthly, notwithstanding 
the entry in the Mijintes of the 4th of March that a, 
mortgage should Ijc executed, it was not in fa,ct 
executed until very much later, tliat is to sa.y, the 
20th of Jifay.

Babu Eamgula,m Singh, therefore, either icnew 
that the Government would be unable to sue on t:heii’ 
mortgage in which case the provision in his mort­
gage bond to the effect that his mortgage was to ])e 
considered secondary to the Government mortgage 
was meaningless or it was intended that the Cxovern- 
ment debt as such slic‘uld talve priority o\’er the debt 
to him. This is not a case in which a contra.ct is 
entered into betvv̂ een two indejiendent persons; .it is 
in the nature of a cojitract betVv̂ een tlie trustee y.nd 
his cestui que trust ; tlie trustee by discharging a 
small portion of the cestui que trust’s indebtedness 
puts himself in the position of ;i secured creditor as 
against the unsecured creditor, the Government, and 
therefore prevents the Company from paying off its 
creditors equitably.

It is true that the morto-age to the plaintiff was 
executed for good consideration and thâ t he supplied 
the Rs. 5,000^ for payment of the Government 
instalment but in taking security from the Company 
wmch he knew to be in an insolvent condition he acted

770  THE INDIAiSF LAW KErOllTS, 1_V0L. X V.
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TsiKtrii
■V-

ilAaXGUuA-M
SiKGH.

inconsistently with liis duties as a Director. The 
case of the Gaslight Imfrovemeni ComiKi-ny v.
TerrellQ-) is an ilhistration of the principle im'olved.
It was a suit by the Company in liquidation to set 
aside a security given by the Company to toe 
defendant Directors as being an undue and fiaudii- 
ient preference over the general creditors. The Col-rtn-ey 
Directors liad borrowed money for the sake o f tlic 
Company and quite properly became creditors o f the 
Company. It was clear that the Directoi-s knew that 
the Company was in a state of insolvency and, could 
not avoid being wound up, and in those circu-instauces 
they took security in the shape of an assignment of 
the assets. Lord Romilly, dealing with the fact, 
said—

The Directors of the Company think fit to 
;3ay themselves. It is to be observed that the 
Directors o f every Company who are also creditors 
fill two distinct and antagonistic characters. In the 
first place, they are trustees for the benefit of the 
Company, and are trustees for the creditors to this 
extent., that they are bound to apply all the assets 
for the benefit of the creditors as far as they will 
extend. They themselves are also creditors, and 
have an interest to have their own debts paid.”

lYo doubt in this case the defendants had taken 
an assignment in payment of their debts and not a 
mortgage but the difference in this matter between 
this and the present case is one of degree and not of 
principle. In my opinion it is of no avail to con­
tend in this case that the Company by merely paying 
off the plaintiff’s mortgage could fiave freed" the 
a-ssets from the plaintiff’s debt. It is not right that 
the Director of an insolvent Company about to go 
into liquidation should be allowed the privileged 
position of a secured creditor by merel^  ̂ discharging 
a small portion of the Company's indebtedness. ' As 
against an innocent purchaser for value of property

(1) (1870) L, R, 10 Eq. Cae. 168.



sold in execution of a debt due to an ûnsecured 
- tklkuu ' creditor, the plaintiff Director should not be allowed 

S in g h  ” to enforce his security.
iumL lmi I  would, therefore, allow both appeals and 

Singh, dismiss the plaintiff’s suit with costs throughout.

0 J A f  Ideals allowed.
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1936.
APPELLATE CIVIL.

Before Khaja Mohamad Noor and Mad an, JJ.
Sepiemher,

4, 7. PHEEU MIAN
V.

SYBD
Transfer of Property Act, 1882 (Act IV of 1882), section 

54— “ equity of redemption ” , tohether tangible property— 
sale, whether can he effected by delivery of possession—vendee 
already in possession—renimdation of all rights hy vendor and 
mutation of vendee's name in record-of-rights, tohether 
sufficient compliance with section 54.

The “  equity of redemption ”  left in a mortgagor, after 
he gives his property in usufructuary mortgage, is a tangible 
property and the sale of such a property (the value of which 
is less than one hundred rupees) may be effected by delivery 
of possession under section 54 of the Transfer of Property 
Act, 1882.

Sohan Lai v. Mohan Lal( )̂, followed.

Sheikh Hushmat v. Shetlih Jamirî ), dissented from.

*iippeal from Appellate Decree no. 325 of 1933, from a decision of 
Babu Bwarka Prasad, Additional Subordinate Judge of Darblianga, 
dated the 14th of December, 1932, reversing a decision of Babu Anjani 
Kumar Saran, Munsif of Samastipur, dated the 15th of September, 
1931.

(1) (1928) I.L.B, 50 All. 986, F.B.
: (2) (19X8) 23 Cal. W , H,. 513..


