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APPELLATE CIVIL.
Before Wort and Agarwala, JJ.

SRIMATI NATH UN I SAH U M N .
A u g u s t )  1 9 ,
20, 21.

DHAENIDHAB JHA.'"

T't'iinsfeT of Property Act, 1882 {Act I V  of 1882), section  
— amended section, if retrospective— consolidation— same 

■property moitcjaged by two deeds— mortgagee whether entitled 
to a decrce for a consolidated amount— interest, m ortgagee, 
whether entitled to, from date of actual payment 
of sums left with him for payment to his creditors or from, 
tile date of the bond.

Where the plaintiff brougiit a- suit on two mortgages and 
the properties mortgaged m the first mortgage were included 
in tlie sevcond mortgage a-nd the defenda.nts contended inter 
alia (i) that the plai.iitiff was not entitled to consolidation of 
the two debts and (i;) that he was not entitled to charge 
interest on certain sums wbi'ch Lie had undertaken to pay to 
the mortgagors, creditors, from the date of the mortgage 
transaction bat was entitled to interest from the date of 
actual payment.

Held, that section 61 of the Act of 1929 was not 
retrospective and that section as it stood before the amend­
ment enacted by implication that a mortgagor seeking to 
redeem, shall not be entitled to do so without paying any 
money that may be due under a separate mortgage or charge, 
if the latter related to the same property and therefore the 
mortgagee had a right of consolidation.

ParmeslLwar Pandey v. Raj Kishore Pramd (1) and 
Tajjo Bibi y . Bhagwan Prasadi^), dissented from.

Panaganti Pam.arayamnujar v. Maharaja of Venkata- 
'giri(^), relied on.

Held, also that inasmuch as the mortgagor had incurred 
no liability under the mortgage till the consideration had

^Appeal I'roin Original Decree no. 191 of 1932, from a clecisiou 
cf Babu Bishvindeva Narayan Singh, Subordinate Judo'e of T)eot̂ har 
dated the 4th April, 1932. ° ”

(1) (1924) I. L. R. 3 Pat. 829.
,(2} (1S98) I. L. R, 16 A ll 293.
m  (1926) L. K. 54 Ind, App. 68.
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beexi advanced, he incurred no iiabiiity to pay interest, before 1936.
the date of actual pavmenl bv the mortgagee to th e --------------
morto-agor’s creditors. ' ‘ S r i m a t i

® ■ , - iNATOTNl
Appeal by the detendants. Sahuain

The facts of the ca.se raaterial to this report are 
set out in the judgment of W oi't, J.

S. N. Bose and A7nir A li Kium Warsi, for the 
appellants.

G. C , Miikharji, for the respondents.
W o r t , J .— This is an appeal by the defendants 

from tlie decision of tho Subordinate Judge in an 
action brought on two mortgages. The first was 
dated the 9tb of A pril, 1924, for a consideration 
of Rs. 2,000 and the second the 18th of September,
1926, the consideration being stated as Rs. 7,000.
In the first mortgage the property no. 1 of tlie 
schedule to the plaint was mortgaged. In the second 
mortgage that same property together witli other pro­
perties were provided as security for the mortgage 
monies.

The defences raised by the defendants in the 
Court below were first that as regards the mortgage 
of the 9th of A pril, 1924, the consideration had been 
inaceiii’ately stated; that whereas it was stated as 
Rs. 2,000, in fact the amount advanced was E s. 1,000  
only. That point can i'3e disposed of by stating that 
the learned Judge in the Court below has come to 
the conclusion that the consideration was stated 
correctly in the deed and that Ks. 2,000 was in fact 
paid. There is no appeal as regards that and there­
fore it can be dismissed from our consideration. A s  
regards the second mortgage of the ISth of Septem­
ber, 1926, for Rs. 7,000, the Judge has come to the 
conclusion that the money actually advanced was 
Bs. 6,172-12-0. The arrangement made by the 
parties was that the consideration should be left with 
the mortgagee for the payment of certain debts a.nd 
the decision of the learned Judge was that in pur- 
siiance of that agreement the debts were in fact paid 
to the amount mentioned above. Certain payments
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allas:ed to have been made by the mortgagee had been 
disallowed and there is n o ‘cross-appeal with regard
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SRmiTi 
N a tiju n i
S a h u a in  actually advanced by the mortgagee on

nHAimnHAu this niortgag'e by way of payments to the mortgagors’ 
J h a . creditors have been found to be Es. 1,689 paid on 

the 27th of August, 1928, and Rs. 2,700 paid on the 
WoET, J. 2 0 f]j of December, 1926. It will therefore be seen 

that as regards the latter sum the mortgagee took 
about three months to pay the creditor and in the case 
of Rs. 1,689 a period "of two years. As a matter of 
fact by the time the E,s. 1,689 was paid by the mort­
gagee the amount had increased, on account of 
interest; to a sum of Rs. 2,040. But again no point 
arises with regard to that except an incidental 
question with which I  shall in a moment deal. The 
learned Judge in the circumstances has made a decree 
for a sum of Rs. 1 1 ,0 0 0  odd, principal and interest, 
and a decree for sale of all the properties, the subject- 
niatter of the mortgage.

I should have stated that one of the defences to 
the action in the Court below was that the rooi'tgage 
debts had been paid and it is with regard to that 
defence that a question arises in this Court. W ith  
that point I shall at once deal. The case of the 
defendants was that up to January 1927 various pay­
ments made by them on account of both mortgages 
had been endorsed on the bonds and, as regards those 
payments the learned Judge in the Court below has 
given the defendants credit for two sums, Rs. 834 
and Rs. 219. The defence was that after January,
1927, payments were made but they were entered in 
hathchitha and not endorsed on the mortgage bonds. 
No particular reason was advanced as an explanation 
for this although it was suggested in the argument 
before us that the mortgage bonds were not available. 
But the fact remains that the alleged payments after 
January, 1927, were not endorsed on the mortgage 
Donds. The Judge in the Court below has discarded 
the deieiiaants story about these payments made



after January, 1927, and there lias been no argmnent i9S6. 
advanced by M r. Bose on beliaif of the appellants 
which would lead us to a conclusion diffei’enb from N a t h u n i

that at which the Judge in the Court below has Sahuain 
arrived. The case of the defendants was that 
entries of these various payments were made by the 
mortgagee himself, that is to say, the entries on the 
liathchitha which were relied upon to establish these ’̂ Vout, j. 
payments. But in cross-examination the defendants’̂̂ 
witness no. 1 admits that he only saw the plaintiff 
making one entry in the book and that related to a 
simi of 4 annas. I might add that although the 
witness stated in his examination-in-chief that the 
entries were made by the plaintift', he did not state 
that he was familiar v^itii the plaintiff’s hand-writ­
ing. Having regard to this fact and the statement 
of the witness in cross-examination to which I have 
referred and also the fact that the sums credited to 
the defendants by the Subordinate Judge were all 
endorsed on the bonds and those now claimed to have 
been paid were not so endorsed, I  am not in the least 
surprised that the learned Judge entirely discarded 
the story as to these further payments on account.

Two other substantial questions are raised by 
M r. Bose on behalf of the defendant-appellants.
One is that in settling the account, interest should not 
run on the sum of 1,689 before the date of payment 
by the mortgagee, that is, 27th of August, 1928, and 
on Rs. 2,700 before the 18th of September, 1926.
There were two arguments addressed to us by the 
respondents on this point. One was that the 
question did not strictly arise as a point of law, 
as it depended upon the facts of the case; and if the 
mortgagor-defendants desired to have credit in the 
manner which I  have stated, they should have 
established the facts which would entitle them to that 
relief. There is nothing in that point. The defen­
dants denied the passing of consideration in their 
written statement and the Judge has in fact decided 
that it did pass and also the date of payment by the

yOL\. -X V .] PATNA SEPJES. 745^



:'46 TRE INDIAIN LAW' REPORTS, X V ,

1936. mortg(iy;ee. T h e second argument was that the 
" t o A K  nu.)rtga,gors should be kept strictly to the contract

Nathtjni aiid th?it as the contrpici entitled tlie mortgagee to 
SAircAiN 'have interest from the date of the mortgage, the 

nioctgiigTirs should he liable fo]* interest from that 
'jha.'' ' da.te."̂  It was put in another foi'ni, namely, that as 

the niurt.gagee had undertaken to pay the debts of 
WoiiT, J .  raoi’tgagors, and as from the dates of the mort­

gages, the mortgagors ceased to have any liability 
a,s regards those de’nts, and if they were to escape 
paying interest to the mortgagee between the dates of 
the mortgage bonds and the dates of payments, they 
would escape entirely the payment of interest. The 
mort<i;agee would Ije D,nable to recover interest from 
the mortgag'ors and thus lose the interest iinder the 
mortgage bonds which he ŵ ould have to pay to the 
mortgagors’ creditors. The fact that, the mortgagee 
had to fjay more than lie eonti’acted to pay. as 
interest hod run up in the meantime, was a matter 
entire!}- within the mortgagee’s coiitroL In my 
jud«'ment the contentiGn of Mr. Bose must be sus­
tained and for this reason. It is admitted by the 
respondents that had the mortga.^ee called npon the 
ii],ortgagors to pay interest from time to time, he 
certainly could not have recovered interest on the 
Es, 1.689 before the date upon which the amount was 
paid on beh^rlf of the mortgagors, that is to say_, the 
27th of August, 1928. The mortgagee could not sue 
on the mortgage monies before the date upon which 
he had made payment to the mortgagors’ creditors ; 
in other words, the moi'tgagors had incurred no 
lialvdity uiider the mortgages as the consideration had 
not been advanced. Ill at being so they would have 
inf’iirred no liability to pay in,terest. In Kly judg- 
nieiit the contention of Mr. Bose on this point must 
be, as I have stated, sustained, and in making up 
the account interest is chargeable by the inoi'tgagce 
on the sum of Rs. 1,689 from the 27th of August, 
W2S, and on the sum of Rs. 2,700 from the 20th of 
December, 1926, only.



The last and perhaps the most difficult point is 
whether the mortga^;ee is entitled to Vvhat Mr. Bose ~Rn,TM*Tr
has described as a consolidal'ed decree. The «iecree Nat̂ uvi
made by the learned Judge is foj* llie simi of ^-uuain
Rs. 11,876-8-0 on the payment of ivhich the mort- 
gaged property will be released but in the event of ' ' jh .̂ 
failure to pa,y that sum the mortgaged property will 
be sold. Sir. Bose contends that that is depriving J-
him of the mortgagors’ rights under section 61 of the 
Transfer of Property Act. It is quite clear that 
under the section, as it now stands <ifter the anieiid- 
ment made by the Act o f 1929, Mr. Bose’s contention 
would be correct. But the Act of 1929 clearly states 
that section 61 has no retrospective effect a,nd there­
fore, for the purposes of this case, we have to apply
the law as it existed prior to the Act of 192&. The
old section was to this effect:

'■ A s e e k i n g  t o  r e d e e m  a u y  o u e  m o r t i ^ a s e  s h a l l ,  i n

t h e  a b s e n c e  o f  a  c o n t r a c t ,  t o  th e , e o i i t r a r v ,  h e  e n t i t l e d  t o  d o  b o  w i t h o u t  

p a y i n g  a n y  in o n e - y  d u e  u n d e i ’ a n y  s e [ ) a r a t e  r a o r t g a g e  m a d e  b y  h i m  

f,)r b y  a n y  p e r s o n  t h r o u g l i  w h o m  h e  r la in it?  o t h e r  th r u i t 1 ia t  e o n i p r i .s e d  

i n  t h e  m o r t g a g e  w h i c h  h e  s e e k s  r e d e e m . ”

Mr. Miikharji on behalf of the respondents 
contends that the meaning of the section properly 
construed is this that if a property be mortgaged 
under mortgage and then mortgaged again under a 
second mortgage with other properties, the mort­
gagee has a ri^ht to consolidate the mortgages; and 
that it is only in cases whei‘e there are two separate 
mortgages of two separate properties that the right 
given by section 61 exists. Mr. Bose contends that 
the last sentence in section 61 is merely descriptive.
Another argument which Mr. Bose advances will 
sufficiently appear from the discussion of the case 
upon which Mr. Mukharji relies. It is the case of 
Panagmiti Ram,arayanimg(ir v. Maharaja of 
VenkatagiriQ-). The decision of the Madras High 
Court, from which this case is an appeal, is to be 
found in PanaganU Ram,aramnim.gar y. MoJiaraja 
of Venkatagiri{^). Freed from matters which are

(1) (1926) L. E. 54 Ind. App. 68.
(2) (1920) I. L. R. 44 Mad. 301.
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1936. not relevant to tlie present inquiry, the facts o f the
■—7 “ ----- shortly stated were these. There were four

ItraiSi properties mortgaged under what is described by the 
s.iuAiN Madras High Court as a usufructuary mortgage. 

A lease of one of the properties mortgaged by that 
iiioi'tg'age was granted to tie mortgagor and tlie rent 
made a charge on that property. Both the equity of . 

w'oRT, J. redemption and the security were transferred and
the pei'sons before the High Court and before the
Privy C'omicil were the assignees both of the mort­
gagor arid the mortgagee under those transfers. 
Tile questions, so far as we are concerned which 
were argued both in the High Court and in the 
Privy Coimcil, were first whether the mortgage of 
the four properties was a usnfractuary mortgage, 
secondly, whether the lease had created a charge on 
one of the properties, and thirdly, whether section 
62 of the Transfer of Property iVct or section 61 
applied to the case. I should have stated that the 
appeal arose out of an action for rerlemption, and 
the question was whether the mortgagor was 
entitled to redeem the usufructuary mortgage only 
on payment of the rent which had become due under 
the lease and which was said to be charged on one 
of the properties contained in the first mortgage, or 
whether he was entitled to redeem without paying 
that sum. The High Court of Madras decided that 
section 62 applied and that the mortgagor was not 
obliged to pay off the arrears of rent. On appeal 
to the Judicial Committee of the Privy Council Lord 
Sinha in delivering the opinion of their Lordships 
stated that the transactions unde]' Exhibit A  (the 
mortgage) and Exhibit I (the lease) v/ere one and 
the same transaction; that whereas Exhibit A was 
not a plain usufructuary mortgage but was some­
thing in the nature of an anomalous mortgage, 
Exhibit I created a charge on one of the properties 
or, in other words, it was a second mortgage on one 
of t̂he properties. Now the important part of the 
opinion of the Privy Council for our purpose is found 
at page 78 of the Keport, and I  propose to read it.
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“  It is contended before tliis Board on belialf of 
the defendant-appellant that the two deeds Exhibits 
xV and I should be read together a.s they form parts Nactu?<i 
o f one transaction, the lease being in the ncitiire of Sahuais 
machinery for the purpose of realizing the interest 
due on the mcrto’age. Further, tiiat section 62 of 
the Transfer of Property Act has no application to 
the case as it applies only to a case of an iisiifruc- 
triary mortgage pure and simple, whicli Exhibit A  
is not, as it contains covenants for pnyiiieiit both of 
principal aiid interest. The section wliicli the
appellant’s counsel urges as being applicable to the 
fa.cts of this ease is section 61 of the Transfer of 
Property Act. whieli enaĉ ts by iniplicatior! that a 
mortgagor seeking to redeem shall not be entitled to 
do so Vvdthout paying any m.oney that may be due 
under a, separate mortgage or charge, if the latter 
relates to the same property. Their Lordships are 
of opinion that these contentions on behiilf o f the 
appellant must prevail.”  , And then later In
their Lordships' opinion, section 62 of the Transfer 
of Property Act a]) plies only to usufructuary 
mortgages pure and simple, and is not in any way 
inconsistent with the provisions of section 01 
As I understood the argument, it was contended b)'
Mr. Bose that their Lordships did not decide that
the last sentence of section B1 proYided that if  the
property were mortgaged a second time the rnoit- 
gagee would have a right of consolidation. Eiit 
having regard to the words of Lorvd Sinha which I 
have read to ihe effect that section 61 ' enacts by 
implication that a mortgagor seeking to redeem sh'al! 
not be entitled to do so without paying any rnon€iy 
that may be due under a separate inortgage or 
charge, i f  the latter relates to the same property 
that argument cannot be supported. On a close 
examination of the decision it is clear in. my 
judgment that their Lordships of the Privy Council 
definitely and specifically decided that if a property 
was mortgaged a second time, as they held was the 
fact in the case before them, then the "mortgagee had
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1986. right of what is described as consolidation. Now,
that is the correct view to take of this matter 

Nathuni and of the decision of their Lordships of the Privy 
SiHUAfN Coiiiicih there can be no doubt and I do not think 

r. .. it is disputed that the decision of the Subordinate 
Juflge on this point is right. Mr. Bose on behalf^ot 
the appellants relies upon the decisions of the High 

'\ouT T. Qopj-ts in India. There is a decision of this Court 
in Pa?‘7ueslwar Pandey v. Raj Kishore Prasadi}) 
but I purposely omit referring to it, because the 
particular clause upon which reliance is placed by 
the lespondents in this case was not referred to by 
Sir JAvala Prasad in his judgment, nor does it 
appear to have been mentioned in the course of the 
argument. But in the case of Tajjo Bibi v. 
B hag wan Prasadi^) that clause was specifically 
dealt with, and Sir dohn Edge, C. J. and 
Burkitt, u. came to a conchisic/n which would 
appear to be coiitra.rv to that at which their Lord­
ships of the Privy Council arriA'ed in the case to 
which I have referred. Had the decision of the 
Privy Council not been a clear decision on this 
point, in all probability we should have followed the 
decision of our own Court in Panneshivar Pandey 
v, Raj Kishore Prasadi^) having regard to the 
decision of the Allahabad High Court in the case 
to which I have referred. But, in my opinion, it 
is quite impossible to hold that the Privy Council 
did not decide this point specifically.

Mr. Bose further contends that even assuming 
that this point was expressly decided by the Privy 
Council, he does not come within the mischief oif 
the decision because this is not a mortgage of the 
same property a second tinie. As I underetand the 
contention, it is this that if the second mortgage is 
the mortgage of the equity of redemption, it is not 
a mortgage of the same property, but it is a mort­
gage of another property being a mortgage of a

7 5 0  T H E  I N D I A N  L A W  R E P O R T S ,  [ V O L .  X V ,

(1) (1924) I. L. B. 8 Pat. 829.
m  W )  I, L. E . 16 AU. 295. ,



different interest. That araTinient it is difnciilt to
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follow in tlie light of the decision of the Pri'vy see-i.ot
Council and the Madras case. An argument might Xaotitsj
well have been advanced in that case that the charge Sahfaik
or mortgage created by Exhibit I v/as a ciiarge of 
the lease of the property in oontradistinetir.ci to a jua.
charge of the property itself and therefore liot the 
same property. In developing this argumeut it is 
contended that the point depends upon the coustruc- 
tion of the mortgage deeds, and Mr. Bos.e here 
suggests that if there is in the secoiid charge or 
mortgage a reference to the fii'st, and in thic :,--eeoiid. 
mortgage the sum advanced is increased ])y a iiii'tiier 
advance, then it is a mortgage of the same property, 
whereas if the second mortgage deed makes no 
reference to the first and therefore merely mortgages 
such right, title and interest as the mortgagor has, 
it is nothing more than a mortgage of the equity of 
redemption and therefore a mortgage of a different 
interest. I very much doubt whether that argument 
finds any support from section 61 of the Act, and I 
find it very difficult to believe that the legislature 
intended to imply any such distinction as suggested 
by Mr. Bose. But assuming that we accept the 
argument, in my judgment the proper construction 
of the second mortgag'e deed, dated the IStli of 
September, 1926, meets Mr. Bose’ s point. This deed 
first of all refers to a number of mortgages on the 
property common to both mortgages. " There were 
two prior mortgages and, counting the mortgage of 
the 9th of April 1924, three. The deed recites that 
it was necessary for the mortgagors to take a loan 
of Rs. 7,000 by mortgaging the" property described 
in. the schedule, and the property described in the 
schedule was not only the three additional proper­
ties but the property which was moi'tgaged under 
the first mortgage. The deed then proceeds to 
provide

“ As a aecui'itv for this amount, principal as -well as interest tlie 
properties specified iu tlie sckedule below, remain iiypotlieeated to you ”

4 - 7 I. L. B.
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1930. and then tlie last clause provided

V O L .  X V .

\Y">n'r J.

Srimatx Be it stated that tlie tliird uioi'tgage deed (i.e. tlie first mortgage
Nath OKI of tlie 9th of April, 1924) executed in your favour on the ‘27th Cliaitra 
S.iH,tiAiN 1B30 P..S. reiTjains in force as before

DH4RNiDH.m That meets in niy judgment the argument of Mr. 
J h a .  Bose. Tliese observationi- iiierely deal with the 

position if the distinction which Mr. Bose seeks to 
draAV Ijetween the equity of redemption and the 
property itself can hold good. But in either view 
of the case in my judgment on a plain construction 
of section f)l of the Act and having regard to the 
view which their Lordships of the Privy Council 
take of this matter, I am of the opinion that the 
learned Judge in the Court below was entitled to 
pass what has been described here as a consolidated 
decree on the two mortgages.

The appeal succeeds in piirt bv.t to the extent 
only of allowing a remission of interest to the mort­
gagors on that part of the consideration which was 
represented by the payment by the mortgagees of 
Rs. 2,700 between the date of the bond which is the 
18th of September, 1926, and the date of payment 
which is the 20th of December, 1926, and in respect 
of Rs. 1,689 between the 18th of September, 1926, 
the date of the bond and the 27th of August, 1928, 
the date of payment. Subject to this remission as 
regards interest, the appeal is dismissed with costs. 
The appellants, however, will be entitled to such 
costs as are proportionate to their success. The 
period of gjace will be extended to six months from 
the date of this judgment.

A g a r w a l a , J.—I agree.

A'pfeal allowed in 'part.


