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APPELLATE CIVIL.
Before Wort and dgarwala, JJ.
SRIMATI NATHUNI SAHUAIN.
D.

DHARNIDHAR JHA

Transfer of Property Act, 1882 (dct IV of 1882), section
6l—amended section, if retrospective—consolidation—same
property mortgaged by two deeds—inortgugee whether entitled
to a decrce for a consolidated wmount—interest, mortgagee,
whether entitled to, from date of aclual payment
of sums left with him for payment to his creditors or from
the date of the bond. :

Where the plaintiff brought u suit on two mortgages and
the properties mortgaged in the frst mortgage were included
in the second morteage and the defendants contended inter
alia (i) that the plamtifl was not entitled to consolidation of
the two debts and (i) that he was not entitled to charge
interest on certain swms which he had madertaken to pay to
the mortgngors, creditors, from the date of the mortgage
transaction but was entitled to interest from the date of
actnal payment.

Held, that section 61 of the Act of 1929 was not
retrospective and that section as it stood before the amend-
ment enacted by implication that a mortgagor seeking to
redeemn shall not be enfitled to do so without paying any
money that may be due under a separate mortgage or charge,
if the latter related to the same property and therefore the
mortgagee had a right of consolidation.

Purmeshwer Pandey v. Raj Kishore Prasud (1) and
Tajjo Bibi v. Bhagwan Prusad(2), dissented from,

Panaganti Raomarayanimgar v, Maharaja of Venkuta-
91313, relied on.

Held, also that inasmuch as the mortgagor had incurred
no lability under the mortgace till the consideration had

e

) ;,?ppe]cil‘ f‘rmél Ori_r;_v\inal Decree n-o— 191 of 1932, from a decision
cf babu Bishundeva Narayan Singh, Subordinat o
iad e i e oo a ubordinate Judge of Deoghar,
1y 1924 I. L. R. 3 Pat. 820.
1.3} (1895) I. 1. R, 16 All. 295.
{8) {1926) L. R. 54 Ind. App. 68.
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been advanced, Le incurred no Hability to pay interest, before
the date of actmal payment hy the mortgagee tfo the
mortgagor’s creditors,

Appeal by the defendants.

The facts of the case material to this report ave
set out in the judgment of Wort, .J.

S. N. Bose and Amir AU Khoan Warsi, for the
appetlants.

G. C. MHukharji, for the respondents.

Wort, J.-~This 18 an appeal by the defendants
from the decision of the Subordinate Judge 10 an
action brought on two mortgages. The first was
dated the 9th of April, 1924, for a consideration
of Rs. 2,000 and the second the 18th of September,
1926, the consideration being stated as Rs. 7,000.
In the first mortgage the property no. 1 of the
schedule to the plaint was mortgaged. In the second
mortgage that same property together with other pro-
perties were provided as security for the mortgage
monies.

The defences raised by the defendants in the
Court below were first that as regards the mortgage
of the 9th of April, 1924, the consideration had been
mnacceurately stated; that whereas it was stated as
Rs. 2,000, 1n fact the amount advanced was Rs. 1,000
only. That point can be disposed of by stating that
the learned Judge in the Court below has come to
the conclusion that the consideration was stated
correctly in the deed and that Rs. 2,000 was in fact
paid. There 1s no appeal as regards that and there-
fore it can be dismissed from our consideration. As
regards the second mortgage of the 18th of Septem-
ber, 1926, for Re. 7,000, the Judge has come to the
conclusion that the money actually advanced was
Rs. 6,172-12-0. The arrangement made by the
parties was that the consideration should be left with
the mortgagee for the payment of certain debts and
the decision of the learned Judge was that in pur-
suance of that agreement the debts were in fact paid
to the amount mentioned above. Certain payments
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allaged to have been made by the mortgagee had been

- disallowed and there is no cross-appeal with regard

to this.

The sums actually advanced by the mortgagee on
this mortgage by way of payments to the mortgagors’
creditors have been found to he Rs. 1,689 paid on
the 27th of Aagust, 1928, and Rs. 2,700 paid on th
20th of December, 1926. Tt will therefore be seen
that as regards the latter sum the mortgagee took
ahout three months to pay the creditor and in the case
of Rs. 1,689 a period of two vears. As a matter of
fact by the time the Rs. 1,689 was paid by the mort-
gagee the amount had increased, on account of
interest, to a sum of Rs. 2,040. But again no point
arises with regard to that except an incidental
questicn with which I shall in a moment deal. The
learned Judge in the eivcumstances has made a decree
for a sum of Rs. 11,000 odd, principal and interest,
and a decree for sale of all the properties, the subject-
matter of the mortgage.

I should have stated that one of the defences to
the action in the Court below was that the mortgage
debts had heen paid and it is with regard to that
defence that a question avises in this Court. With
that point I shall at once deal. The case of the
defendants was that up to January 1927 various pay-
ments made by them on account of both mortgages
had been endorsed on the honds and, as regards those
payments the learned Judge in the Court helow has
given the defendants credit for two sums. Rs. 834
and Rs. 219. The defence was that after Jannary,
1927, pagments were made but they were entered in
hathchitha and not endorsed on the mortgage honds.
No particular reason was advanced as an explanation
for this although it was suggested in the aroument
hefore us that the mortgage honds were not available.
But the fact remains that the alleged payments after
January, 1927, were not endorsed on the mortgage
%ﬁgdééfegéle {h}dge in the Court below has discarded

dants’ story about these payments made
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after January, 1927, and there has been no argument
advanced by Mr. Bose on behalf of the appellants
which would lead us to a conclusion different from
that at which the Judge in the Court below has
arrived. The case of the defendants was that
entries of these various payments were made by the
mortgagee himself, that 1s to say, the entries on the
~ hathchitha which were relied upon to establish these
payments. But in cross-examination the defendants’
witness no. 1 admits that he only saw the plaintiit
making one entry in the book and that related to a
sum of 4 annas. I might add that although the
witness stated in his examination-in-chief that the
entries were made by the plaintiff, he did not state
that he was familiar with the plaintifi’s hand-writ-
ing. Having regard to this fact and the statement
of the witness in cross-examination to which I have
referred and also the fact that the sums credited to
the defendants by the Subordinate Judge were all
endorsed on the bonds and those now claimed to have
been paid were not so endorsed, I am not in the least
surprised that the learned Judge entirely discarded
the story as to these further payments on account.

Two other substantial questions are raised by
Mr. Bose on hehalf of the defendant-appellants.
One is that in settling the account, interest should not
run on the sum of 1,689 befors the date of payment
by the mortgagee, that is, 27th of August, 1928, and
on Rs. 2,700 before the 18th of September, 1926.
There were two arguments addressed to us by the
respondents on this point. One was that the
question did not strictly arise as a point of law,
as 1t depended upon the facts of the case; and if the
mortgagor-defendants desired to have credit in the
manner which I have stated, they should have
established the facts which would entitle them to that
relief. There is nothing in that point. The defen-
dants denied the passing of consideration in their
written statement and the Judge has in fact decided
that 1t did pass and also the date of payment by the
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ument  was  that  the
trictly to the contract

e SeU0 1’1{!
.I lw kle]t
entitled the mortgagee to
e of the mortgage. the
e for ioterest from that
bowns her form, namely, that as
t!}e murtquqee }m,d i iea' aken to pay the debts of
the morteavors, and as from the dates of the mort-
gages, the mintgagors ces sed to have any liability
as regat rds those debts, and if they were to escape
pa wing intevest to the mortgagee hetween the dates of
the mortgage honds and the dates of pmmem% they
would escape On‘r‘u‘el" the pavment of interest. The
mortgagee would be unable to recover interest from
the mortgagors and thus lose the intevest under the
mortgage honds which he would have to pay to the
morteacors’ cveditors.  The fact that the mortgagee
had to pay more than he contracted to pay. as
mterest had ruir up in the meantime. was a matter
entirely within the mos tgagee’s control. In my
judement the Confentu.n of Mr. Rose must bhe sus-
tained and for this reason. It is admitted by the
respondents that had the mortgagee called upon the
mortgagors to pay interest from time to time, he
Lmtmnl\ cculd not have recovered interest on  the
Rs. 1.659 before the date upon which the amount was
paid ou hehalf of the mortgagors, that is to sav, the
27th of August, 1928 The mor tgaﬂcL eould not sue
on the mmimoe monies before the date upon which
he had made mvment to the mortgagors’ creditors :
in other words. the mortgagors had incurred no
Hab:ility voder the n iortoages as the consideration had
not heen a(!mncu‘x That being so thev would have
mearred ne liability to pay interest. In my judg-
ment the contention of Mr. Bose on this point must
be, as I have stated, sustained, and in making up
the accoint interest is chargeable by the mortgagee
on the sum of Rs. 1,689 from the 27th of Auoust
1928, and on the sum of Rs. 2,700 from the 20th of
December, 1926, only.
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The last and perhaps the wmost difficalt point 1s
whether the mortgagec 1s entitled to what JMr. Buse

has described as a consolidated decree. The docree
made by the learned Judge iz for the sum of
Rs. 11,876-8-0 on the pavment of swhich the mori-
gaged property will he released but in the event of
 fatlure to pay that sum the mortgaged property will
be sold. Mr. Bose contends that that ix depriving
him of the mortgagars’ vights under section 61 of the
Transfer of Property Act. It is quite clear that
under the section, as it now stands after the amend-
ment made by the Act of 1929, Mr. Bose's contention
would be correct. But the Act of 1929 cleavly states
that section 61 has no vetrospective effect and there-
fore, for the purposes of this case. we have to apply
the law as it existed prior to the Act of 1929. The
old section was to this effect :

“ A mortgagor seeking to redeem any one mortgage shall, in
the absence of a coutract to the contrary, he entitled to do so without
paying any money due under any separate mortgage made by him
ar by any person through whom he claimg other than that comprised
in the mortgage which he secks to redeem.”’

Mr. DMukharji on behalf of the respondents
contends that the meaning of the section properly
construed is this that if a property be mortgaged
under mortgage and then mortgaged again under a
second mortgage with other properties, the mort-
gagee has a right to consolidate the mortgages; and
that it 1s only in cases where there are two separate
mortgages of two separate properties that the right
given by section 61 exists. Mr. Bose contends that
the last sentence in section 61 is merely descriptive.
Another argument which Mr. Bose advances will
sufficiently appear from the discussion of the case
upon which Mr. Mukharji relies. Tt is the case of
Panaganti  Ramarayanimgoar v,  Maheraja  of
Venkatagiri(). The decision of the Madras High
Court, from which this case is an appeal, is to he
found in Panaganti Ramarayanimgar v. Maharaja
of Venkatagiri(?). Freed from matters which are
(1) (1926) L. R. 54 Ind. App. 68.
(2) (1920) ¥. L. B. 44 Mad. 301
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not relevant to the present inguiry, the facts of the

-case shortly stated were these. There were four

properties mortgaged under what is deseribed by the
Madras High Cowrt as a usufructuary mortgage.
A lease of one of the properties morigaged by that
mortgage was pranted to the mortgagor and the vent
made a charge on that property. Both the equity of
redemption and the security were transferred and
the persons before the Iligh Court and before the
Privy Council were the assignees both of the mort-
gagor and the mortgagee wunder those transfers.
The questions, so far as we are concerned which
were argued hoth in the High Court and in the
Privy Council, were first whether the mortgage of
the four properties wasg a usufruetuary mortgage,
secondly, whether the lease had created a charge on
one of the properties. and thirdly, whether section
62 of the Transfer of Property Act or section 61
applied to the case. I should have stated that the
appeal arose out of an action for redemption, and
the question was whether the mortgagor was
entitled to redeem the usufructuary mortgage only
on payment of the rent which bad become due under
the lease and which was said to be charged on one
of the properties contained in the first mortgage, or
whether he was entitled to redeem without paying
that sum. The High Court of Madras decided that
section 62 applied and that the mortgagor was not
obliged to pay off the arrears of rent. On appeal
to the Judicial Committee of the Privv Council Lord
Sinha in delivering the opinion of their Lordships
stated that the transactions under Exhibit A (the
mortgage) and Exhibit I (the lease) were one and
the same transaction; that whereas Exhibit A was
not a plain wsufructuary mortgage but was some-
thing in the nature of an anomalous mortgage,
Exhibit T created a charge on oue of the properties
or, in other words, it was a second mortgage on one
of the properties. Now the important part of the
opinion of the Privy Council for our purpose is found
at page 78 of the Report, and I propose to read it.
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“ Tt is contended hefore this Board on hshalf of
the defendant-apvellant that the two deeds Exhibits
A and T should be read moethm as they form parvts
of one transaction, the lease heing in tlt, ature of

machinery for the purpcse of wealumo ’rhc nterest

dite on the mortgage. Fuvther, that section 62 of
the Transfer of Dr U?)»‘It& Act has na application to
the case as it mnhes onlv to & case of an wanfiue-
tuary mortgage pure and simple. which Exhibit A
is not. as it contains covenants for payment hoth of
principal and intevest. The section which the
appellant’s counsel urges as being applicable to tue
facts of this case is section 61 of the Transfer
Property Act. which enacts hy 1mplication Lhdt a
mortgagor seeking to redeem shall not be entlﬂed to
do so without paying any money that may be due
under a separate mortgage or charge, if the latter
relates to the same property. Their ]’_,oras'hlpu are
of opinion that these contentions on hehalf of the
appellant must prevail.””  And then later * In
their Lordships’ opinion, section 62 of the Transfer
of Property Act applies only to usufructuary
mortgages pure and s,lmple and is not I any way
inconsistent with the provisions of section 617
As T understood the argument, it was contended by
Mr. Bose that their Lordshms did not decide that
the last sentence of section 61 provided that if the
property were mortgaged a second time the mozt-
gagee would have a right of consclidation. Rut
having regard to the words of Lord Sinha which I
have read to the effect that section 61 * enacts by
11‘1[111(“111](11 that a mortgagor seeking to redeem shail
not. be entitled to do so without paving any money
that may be due under a separate mortgage or
charge, if the latter relates to the same propertv
that argument cannot be supported. On a close
examination of the decision it is clear i my
judgment that their Lordships of the Privy Councii
deﬁmtely and specifically decided that if a property
was mortgaged a second time, as they held was the
fact in the case before them, then the mortgagee had
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a right of what is described as consolidation. Now,

"if that is the correct view tn take of this matter

and of the decision of their Lordships of the Privy
Council. there can be no doubt and I do not think
it is disputed that the decision of the Subordinate
Judge on this point is right. Mr. Bose on hehalf of
the appellants relies upon the decisions of the High
Courts in India. There is a decision of this Court
in Parmeshwar Pandey v. Raj Kishore Prasad(l)
but I purposely omit referring to it, because the
particular clause upon which relinnce is placed by
the 1espondents in this case was not referred to by
Sir Jwala Prasad in his judgment, nor does it
appear to have been mentioned in the course of the
argument. But in the case of Tajjo Bibt v,
Bhaqwan Prasad(?) that clause was specifically
dealt with. and Sir John Fdge, €. J. and
Burkitt, J. came tn a econclusion which would
appear to be contrarv to that at which their Lord-
ships of the Privy Ceouncal arrived iu the case to
which I have rveferred. Had the decision of the
Privy Council not been a clear decision on  this
point. in all probhability we should have followed the
decision of our own Court in Parmeshwar Pandey
v. Raj Kishore FPrasad(l) having regard to the
decision of the Allahabad High Court in the case
to which I have referred. But, in my opinion, it
1s quite impossible to hold that the Privy Council
did not decide this point specifically.

Mr. Bose further contends that even assuming
that this point was expressly decided by the Privy
Council, he does not come within the mischief of
the decision because this is not a mortgage of the
same property a second time. As I understand the
contention, it is this that if the second mortgage is
the mortgage of the equity of redemption, it is not
a mortgage of the same property, but it is a movt-
gage of another property heing a morigage of a

(1) (1924) I. L. B. 3 Pat. 829.
(2) (1898) 1. L. R. 16 All. 205.
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(

different interest. That argument it 1\ difficult to

follow in the light of the Uecision of the Frivy
Council and the Madras case. An argument might
well have been advanced in that rase i“ 2t the charge
or mortgage created by Exhihit T was a chavge of
the lease of the property in Unmu-‘.mmdi' oo a
- charge of the property itself aud thevefore not the
same property. In developing this argument it is
contended that the pomt depends upon The constue-
tion of the mortgage deeds. and Mr. Bose here
suggests that if “there is in the seennd or

mortgage o reference to the first, and in tf ond
mortgage the sum advanced is increased hy a fuither
advance, then it 1s a mortgage of the same property,

whereas 1f the second mortgage deed makes no
reference to the first and therefore merely mortgages
such right, title and interest as the mortgagor has
1t is nothmg more than a mortgage of the equity of
redemption and therefore a mortgage of a difievent
interest. I very much doubt whether that a roument
finds any support from section 61 of the A\ and I
find 1t very difficult to helieve that the 1U‘»‘l ature
intended to imply any such distinction as snggested
by Mr. Bose. But assuming that we accept the
m’nument in my judgment the proper construction

of the second mortgage deed. dated qu inth of

September, 1926, meets Mr. Bose’s point. This deed
first of all refers to a number of mortgages on the
property common to both mortgages.  There were
two prior mortgages and, counting the morigage of
the 9th of April 1924, three. The deed rvecites that
1t was necessary for the mortgagors to tm\ a loan
of Rs. 7,000 by mortgaging the property described
in the schedulé, and the property described in the
schedule was not only the three additional proper-
ties but the property which was mortgaged under
the first mortgage. The deed then proccedu to
provide

“ As @ security for this amount, principal as well as interest the
projerties specified in the schedule he oW, FETAIL llvputhet ated to you "

4 : 71 L. R,
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and then the last clause provided

“ Te it stuted that the third mortzage deed (i.e. the first mortgage
of the Oth of April, 1024) executed in your favour on the 27th Chaitra
1830 B.8. vernains in foree as bhefore ™.

k-0 . - . ., : v
puseenmn That Mieets in my judgment the argument of Mr.

Jua,

Wanrt

J.

Bose. These observations mervely deal with the
position if the distinction which Mr. Bose seeks to
draw between the equity of redemption and the
property itself can hold good. But in either view
of the case in my judgment on a plain construction
of section 61 of the Act and having regard to the
view which their Lorvdships of the Privy Council
take of this matter, I am of the opinion that the
learned Judge in the Cowrt helow was entitled to
pass what has heen described here as a counsolidated
decree on the two mortgages.

The appeal sveceeds in vart but to the extent
only of allowing a remission of interest to the mort-
gagors on that part of the consideration which was
represented hy the payment by the mortgagees of
Rs. 2,700 between the date of the bond which is the
18th of September, 1926, and the date of payment
which is the 20th of December, 1926, and in respect
of Rs. 1,689 hetween the 18th of September, 1926,
the date of the bond and the 27th of August, 1928,
the date of payment. Subject to this remission as
regards interest, the appeal is dismissed with costs.
The appellants, however, will be entitled to such
costs as are proportionate to their success. The
period of grace will be extended to six months from
the date of this judgment.

Acarwara, J.—-1 agree.

Appeal allowed in part.



