
Blair, JJ. said, Where articles are found in a house 
belonging to a joint family in such place or places as 

Eomi several persons living in the house may have access 
to, there is no presumption as to possession and control 

EmpTor. that those articles are in the possession and control of 
any other person than the hoiise-niaster The 

Agaewala, de&sion of Bennet, J. in S ik h d a r 's  case(i) was com
mented on by Piillan and Thom, JJ. in Kaul A h .r  
V. Emperor(^), where their Lordships were not 
prepared to agree with the vievv taken by him. In the 
absence of proof in the present case that the room in 
which the weapon ¥/as kept was in the exclusive or 
particular possession of any member of the family, 
I  am not prepared to hold that it can be inferred that 
the weapon was in the possession of any other person 
than the head of the family, namely, the petitioner 
Mangar. I would, therefore, discharge the rule so 
fa r  as this petitioner is concerned and confirm it with 
respect to petitioners Hulas Koiri and Balal Koiri 
w hose con viction s a n d  sen ten ces are  set a s id e .

M a d a n , J .— I  a gree .

A'p'plication of Hulas and Balal allowed.
Application of Mangar dismissed.
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Before Agarwala and Madan, JJ.

JAINANDAN BAM T E W A B l

V.

RUEIA URAON' '̂^

Chotu Nagpur Tenancy A ct, 1908 {Beng. Act VI of 1908), 
sections 208, 212 and 214—deposit of decrctal amount aftef 
the statutory period, effect of— setUng aside of sate if loiUioui 
junsdiction— Bengal Tenancy Act, 1885 (Act VTII of 1885) 
section 174. j ~ ’

f -froni a decision
1QM i  Judge of Ranchi, dated the

f  I ’ 19S3 confirmang a decision of Babu Nirmal Chandra Ghosh, 
Munsif of Eanchi, dated the 9th September 1932 '

(1) (1932) A. I. S . (All.) 441.
(2) (1933) A. I. R. (All.) 441.
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Where tiie lioiding of certain tenants was sold iu 
execution of a rent decree under Reciio]:i î 08 of tlie (Hiota ' 
Nagpur Tenancy Act and the tenants deposited the amount 
due, but two days after tiie statutory period had expired under 
section ‘212 of the Act and the sale was set aside. The land
lord brought the present suit for a declaration that the order 
setting aside the sale was \̂-itliout jurisdiction and void and 
the courts below' Iield that the order setting- aside the sale was 
ultra vires but the suit was barred under section '214(b) of 
the Act.

Held, (/■) that section 171 of the Bengal Tenancy Act is 
analogous to section ‘21-2 of the C'h(jta Nagpur Tenancy Act 
and the deposit made under section 212 after the expiry of 
the statutory period was of no avail and the order setting 
aside the sale Vv'as without jurisdiction.

Lachmi Ojha v. Maliaraj Kumar Ram Ran Bijay Prasad 
Singhi^), followed.

Section 214(6) bars a suit to set aside an order passed 
under section 212 but the application of section 212 is con
fined to the statutory period of 30 days and a court passing 
an invalid order after that period cannot be said to be acting 
under that section.

Section 214<&) consthntes no bar to the inherent right 
of the civil court to set aside a decree or order obtained by 
fraud or passed without jurisdiction and this right is expressly 
recognised in section 258 of the Chota Nagpiu’ Tenancy Act.

Kumar Fbanieshivar Narain Singh v. Mahabir Prasad 
relied on.

Appeal by the plaintiffs.
The facts of the case material to this report are 

set out in the judgineiit of Madan, J.

The ease was in the first instance heard by 
W ort, J. who referred it to a Division Bench by the 
following judgm ent:—

W o r t ,  J.— propose in  t h is  c a s e  t o  r e f e r  the irm tfcer t o  a  
Divisional Benoli under the proviso to rule 1 of Chapter I I  of the 
Buies of the High Court.

1938.

Jain AN i> AN 
RfAM 

'TewAri
V'-

R u e ia
U raOn .

(1) {1934) I. L. E 13 Pat. 641.
(2) 11926) I. L. E. 5 Pat. 759.
5 6 I . ,! . , E.
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1938. The appeal urisus out of an autioii by the plaintiff clainVmg a
— --------- declaration that the order of the Deputy Collector, dated the 38th of
J a in a n d a n  Jarauary setting aside aa auction sale M’ as without jurisdiction and that

Eam the purchase nuide by the plaintiff was valid, that he had a subsisting
Tbwaei right to the property the subject-matter of the sale, and that lie was

therefore the owner of the disputed lands. Shortly stated, the facts are 
R t o ia  these. The sale of the holding took place on the 17th of .December, 1931.

UsAON. The 16th of January, 1932, v̂as the last day for deposit under section 212
of the Chota Nagpur Tenancy Act. The iudgmeut-debtor, however, 
came forward on the 18th of January, 1932, and deposited the money 
with the result that the Deputy Collector made an order setting aside 
the sale. It is under those cii'cumstances that tlie action was brought, 
and both the Courts below have decided against the plaintiff.

The main question, and indeed the only question that arises, is 
whether the action is not barred by the provisions of section 214 o.f 
the Chota TSfagpur Tenancy Act. The authorities relied upon by 
Mr. Banerji who appears on behalf of the plaintiff-appellant, the respon. 
dent not being represented, i,9 in the first instance L ach m i O jhi v. 
Maharaj Kum ar Ram Pian B ijay Prasad 8ingh(^) where a Division Bench 
of this Court held that an order made setting aside a sale as a result 
of a deposit not contemplated by section 174 of the Bengal Tenancy Act 
was an order made without jurisdiction. It is argued therefore that, 
as the deposit in this case was made two days after the lapse of the
thirty days under section 212, the order of the Deputy Collector setting
aside the sale was without jurisdiction.

The other authority is the decision of their Lordships of the
Judicial Committee of the Privy Council in the case of Jagduhw ar Daijal 
Singh v. Pathak Divarka 8ingh{‘̂ ). Now, section 214 of the Chota, 
Nagpur Tenancy Act provides that—

"  Ko suit or application shall be entertained by any court to set aside or to modify  
the effect of—

(e) any sale made under this Chapter, save'under sections 211, 2 12, etc. os on the 
ground of fraud or want of Jurisdiction” .

And then elau.?e (b) provides;

"  An Older under section 212, sub-section (2), or section 218, sub-section (2), sotting 
aside a sale".

Now I  take it on the authority of the decision of a Divisional Bench 
of this Court, to which I  have made reference, that having regard 
to the circumstances of the case the order was without jurisdiction, 
inasmuch as it was made as a result of the deposit two days after 
the 80 days had elapsed. Mr. Banerji contends that, as the order was 
made, in those circumstances and relying upon the decision in 
lagdiBhwar Dayal Singh's case(2), it was not an order under section 
212. L-ord Thankerton, delivering the decision of their Lordships of 
the Judicial Committee in the last-named case, was dealing with a 
sale uuder the Chota Nagjmr Tenancy Act and a sale which they held 
■uli.imate]y (confirming the decision of this Court) was a sale which was 
ultra vires of the Eevenue Court. Lord Thankerton then proceeds to 
Observe “  and it follows that the sale was not made under this 
Lhftpter and that tlierefore the prohibition as regards action under

641, ■■ — -
®  ri,088V I., L, ,B. 12 Pat. 626;; L. B , ^  I . A. 176,
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section 214 did not applv. But their Lorddiips of the Judicial 1936.
Committee were dealing with the first clause of section 214, i.e.,
elaust̂  ((f). N̂ ow the diiference between clause (a) and clause (b) of Jainandan
section 214 is this that, wherena there is a general prohibition as
regards both claiifies [clause (a) and clause (5)], the legislature has 
provided exct^ptions to clause (a) n'hich it does n<_it proride as regards 
clauKe (f)j : in other words, an ;u'tion might be brought in spite oi the 
pi'ohibition witli record to sales under clause (o') on the ground that 
they \̂■ere ti'iiudiilpiit or Avithout jurisdiction, but there is no such 
exception as to causes of action based on frund or ant of jmisdiction 
with regard to orders under section 212. That in my judgment it rai.ses 
a very conyiderahle ditnculty and one which is likely to arise in eases 
of this kind, and foi- the reasons which I  have stated I am referring 
this case to a Divisional Bench of this Court. The view I  rnvBoli 
hold with regard to the matter is that whereas there is no exception 
with regard to orders made under clause (h) enabling the plaintiff 
to bring an action on the ground of fj'aud or want of jurisdiction, the 
Drohibition under secticjn 214 and an order purporting to be under 
^eetion 212 is absolute.

The matter will be refrTred to a Divisional Bench.

On this reference—

K. K . Banarji, for the appellants.

No one for the respondent.

M a d a n , J .— This matter comes before this Bench 
by reference from a single Judge. The facts briefly 
are that on the 17th December, 1931, respondents nos,
4 and 5 brought the holding o f respondents nos. 1— 3 
to sale under section 208 of the Chota Nagpur 
Tenancy Act, and the holding was purchased by the 
appellant. The 16th of January 1932 was the last 
day for making a deposit under section 212 of the 
Chota Nagpur Tenancy A c t; hut respondent no. 2 
came forward on the 18th January 1932 with the 
amount due. The Rent Suit Deputy Collector, in 
spite of the expiry of the statutory period, accepted 
the amount and set aside the sale. The appellant 
accordingly filed the present suit for a declaration 
that the order of the Deputy Collector setting aside 
the sale was without jurisdiction and void for a decla
ration that his own purchase of the holding was valid 
and subsisting and for a permanent injunction res
training respondents nos. 1— 3 from interfering with  
his possession. H e also asked that if respondents 1— U
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1936. were fo u n d  to be in possession o f  the h o ld in g  he sh ou ld  
be restored to possession by e v ic t in g  those respon den ts
therefrom. Both the first court and the first appellate 

Tewahi court held that the order of the Rent Suit Deputy 
Collector setting aside the sale was ultra vires, but 

uSn they also held that the suit was barred under section 
2U(b) of the Tenancy Act. The appellant has there- 

madan, 3. fore filed this second appeal.

For the appellant Mr. K . K . Banarji has argued 
that the order passed by the Deputy Collector was not 
an order under section 212. He relies on Lachmi 
Ojha V. Maharaj Kumar Ram. Ran Bijay Prasad 
Singh(^) in which case a deposit was made within the 
statutory period but was afterwards found to be in 
deficit to the extent of twelve annas. It was held that 
in these circumstances the order setting aside the sale 
was invalid, and Macpherson, J ., observed :

“  I f  the period of 30 days from the date of sale 
allowed by section 174 of the Bengal Tenancy Act 
and by Order X X I ,  r. 89 to the judgment-debtor for 
making the deposit in court can be extended at all, it 
is only when the judgment-debtor has established that 
he has made a mistake and that that mistake is 
directly due to an act of the court itself ’ ’ .

Section 174 of the Bengal Tenancy Act is 
analogous to section 212 of the Chota Nagpur Tenancy 
Act, and on the strength of this authority I must hold 
that the order setting aside the sale in this case was 
ultra vires. It is true that section 214(6) purports 
to bar a suit to set aside an order passed under section 
212, but the application of section 212 is confined to 
the statutory period of 30 days, and a court passing 
an invalid order after that period cannot be said to 
be acting under that section. In the reference to this 

^  pointed out that whereas section 214(a) 
of the Chota Nagpur Tenancy Act makes an exception 
in the case of a suit brought on the ground of fraud 
or want of jurigdiction, no such exception is made in

~ P a t T  641.  ̂  ̂ '
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the case o f section 21A(b). Wliatever may be the 
reason for this omission— ^wliicli is probably due to a 
faulty aiiieiidiiient of section 214 (5) tlie Amendment 
A ct of the year 1920— I do not see how it can affect 
the argument set forth above, or how section 214(Ẑ ) 
constitutes a bar to the inherent right of the cdvil 
court to set aside a decree or order obtained by fraud  
or passed without jurisdiction. This right-is also 
expressly recognized in section 258 of the Ghota 
Nagpur Tenancy Act in relation to orders and decrees 
passed under that Act, including order passed under 
Chapter X V I  vdiich includes section 212. In  Kumar 
Rameshwar Narain Singh v. Mahahu Prasad(^, a 
case under section 231 of the Chota Nagpur Tenancy 
Act, Dawson Miller, C .J ., observed:

“  The right to sue for the possession of land and 
the right to ask for a declaration that sale has been 
fraudulently confirmed are not rights arising under 
the Chota .Nagpur Tenancy A ct. It is true that the 
A ct in some cases takes away the right to sue for  
setting aside a sale, but it nowhere grants that right 
although to some extent it limits i t .”

In the present case I must hold that the order 
passed by the Deputy Collector was without jurisdic
tion and was not an order passed under section 212 of 
the A ct, and that the appellant had his remedy in the 
civil court.

I  would, therefore, allow this appeal and set aside 
the order of both the courts below and decree the 
appellant’ s suit in full. The appellant is allowed his 
costs m  the courts below, but there will be no costs in 
this Court in which the respondents have not 
appeared.

A garwala, J .— I  agree.

Jainandan 
Ram 

Tb-wabi ■ 
•«. 

Etteia 
U k a o n .

Mad AN, J.

1936.

(1) (1926) I. L. E. 5 Pat. 759.
7 I. L. E.


