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APPELLATE CIVIL.
Before Wort, A, C. J., and Dhavle, J.
MAHABIR PRASAD
BRIJT MOHAN PRASAD.*

Code of Cleil Procedure, 1908 Clet 17 of 1908), sections
109 and 110——puriation in  judgueent  fevourable to  the
applicant—nu right of appeal.

Where the plaintift clanned possession of certain pro-
perties and alleged that he had executed a sale-deed in
favour of the defendant, who had tampered with it and
inferpolated or changed certain pages and turned a condi-
tional sale into an absolute sale. The trial judge held that
the defendant had not paid the whole consideration within
the time séipulated and therefore the title had not passed
and the plaintiff was entitled to recover possession. He also
Leld that defendant had furfeited the Rs. 3,000 which had
been paid by hin.  On appeal by the defendant, the High
Court affirmed the judgment of the trial court on the main
guestion hut reversed it so far as the guestion of Rs. 3,000
wis concerned and it was held that Rs. 8,000 was not for-
feited. The defendant applied for leave to appeal to Flis
Majesty 1 Council.

Ield, thut the modification of the judgment was upon
a single point and that completely in the applicant’s favour,
so that he had no further grievance in that matter and he
could not have a right of appeual on other points on which the
court have concmired without showing o substatnial question
of Jaw.

Bibhuti Bhusan Dutta v. Sreepati Dutta(l) and Narendra
Lal Das Chaudhury v. Gopendra fal Das  Chandhury(2),
followed.

Annapurrabai v. Ruprao(d), explained.

*Privy Council Appeal no. 26 of 1035.
(1) (1934) 88 Cal. W. N. 1174
(2) (1927) 31 Cal. W. N, 572,
(8) (1924) I. L. R. 51 Cal. 969,
L. R. 51 1. A. 3819.
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. Homeswar Singh v. Kameshwar Singh Bahadur(l) and

~—Thakur Jaomuna Prased Singh v. Joagwrnath  Prasad
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Bhagat(8), distinguished.

Application by the defendant for leave to appeal
to His Majesty in Council.

The facts of the case material to this report are
set out in the judgment of Wort, A. C. J.

Brij Kishove Prasad, for the petitioner.
Ishwarinanda Prasad, for the opposite party.

Worr, A. C. J.—This is an application for a
certificate that the case is a fit one to be taken on
appeal to His Majesty in Council.

The applicant was the defendant in the action in
which the plaintifi claimed possession of certain
property in the following circumstances.

There was a contract of sale by the plaintiff to
the defendant under which the defendant had paid
Rs. 75 as earnest money and made a further payment
of Rs. 3,000. The case of the plaintiff was that the
defendant, after he, the plaintiff, had executed the
sale deed, had tampered with it and interpolated or
changed certain pages with the result that what was
according to the plaintiff’s deseription a conditional
sale was turned into an absolute sale. As Agarwala, J.
pointed out in the course of his judgment, what the
plaintiff meant by conditional sale was that the title
i the property should not pass until the defendant
had paid the whole of the consideration. With
regard to the fact that the defendant had not paid
the whole of the consideration within the time
stipulated, there appears to have been no dispute. In
those circumstances the trial Judge held that title
had not passed to the defendant and that the plaintiff
was entitled to recover possession; but he held in

(1) (1988) 144 Tnd. Cas. 320.
(2) (1929) I. L. B. 9 Pat. 558,
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addition that the defendant had forfeited the
Rs. 3,000 which, as I have stated, had been paid by
him. .

On appeal to this Court the judgment of the trial
court was affirmed as regards the main question but
reversed so far as the question of Rs. 3,000 and it was
held that the Rs. 3,000 was not forfeited. It will he
seen, therefore, that so far as that matter is concerned,
the defendant has no grievance. The substantial
question in this case is whether the judgment of this
Court was a judgment of affirmance; if so, it would
be necessary for the applicant to shew that there was
some substantial question of law within the meaning
of section 110 of the Code of Civil Procedure.
Dealing with the latter question, it is clear that there
is no substantial question of law. The question
which was in dispute in this Court and in the trial
Court was substantially a question of fact. Once
having decided that the document, the sale deed, had
been tampered with, that the document as originally
drawn up and executed hy the plaintiff was what the
plaintiff was pleased to call a conditional sale, it
necessarily followed that the property did not pass to
the defendant in the circumstances of the case the
balance not having been paid. 1 fail to see any
question of law at all and there bheing no substantial
question of law it remains therefore to consider
whether this was a judgment of affirmance. The
contention of the applicant necessarily is that it was
not a judgment of affirmance as the High Court has
varied the judgment or decree of the trial court by
holding that the sum of Rs. 8,000 was not forfeited.

The leading case with regard to this matter is a
case npon which many judgments of the High Courts
in India are based; at least it is the case which has
been discussed by many of the High Courts in India
in connexion with this question. It is the case of
Annapurnabai v. Ruprao(t), where their Lordships of

(1) (1924) L. R. 51 L A, 319,
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the Judicial Committee of the Privy Council gave

“special leave to appeal in these circumstances. There

was a suit in which the plaintiff claimed certain
property basing his claim on an adoption which was
denied by the defendant. The defendant, a widow,
claimed to be entitled to a st of Rs. 3,000 per annam
as maintenance. The trial Court. also the High
Court, decided in favour of the plaintif on the
question of adoption. The trial court. however,
allowed the widow Rs. 300 per annum as maiitenance
instead of her claim for Re. 3.000. This was varied
by the High Court by increasing the maintenance
allowance to Rs. 1,200 per annum. Tt will be seen,
therefore, that the amount allowed was still short of
the original claim which she had made. In those
circamstances their Lordships of the Privy Couneil 1n
a very short opinton gave special leave to appeal but
limited the appeal to the question as to the main-
tenance allowance.

The case of Awnnapurnabei v. Ruprao(ly was
disenssed by the Calcutta High Court in Bibhuti
Bliusan Dufta v. Sreepati Dutte(®) in which the
learned Judges made this observation, which I should
like to adopt: ** Thiz Court ’, said the learned
Judges, ** however, has vefused ou the strength of
Anuapurnabal’s case(!) to break away from a long
course of decisions of Courts in India which firmly
laid down the principle that when the appellate Court
modified the original decree upon a single point and
that completely 1n the applicant’s favour so that he
has no further grievance m that matter, he cannot,
because of that modification, have a right to an
appeal on other points on which the courts have
concurred, without showing a substantial question of
law 7. The learned Judge goes on to say *° The
enormity of the opposite view is so very great that a

(1) (1924) L. B. 51 I. A. 319.
(2) (1924) 88 Cal. W. N, 1174.
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far more clear and express pronouncement of ‘{he
Judicial Committee would be necessary to uphold 1t ’
The learned Judge then later in his judgment refer ved
to a decision of Ranl\m, C. J. and Ghose. J. 1n the
case of Narendra Lal Das Chavdlury v. Gopendra Lol
Das Chaudhury(l). The learned Chief Justice in the
latter case referring 1o a previous case, Raju Srec
Nath Roy Bahadur v. Secretary of State for fndiu(?)
and to Annapurnabai’s case(®) said that he did not
think that the latter showed that it was an ervoneous
view; but in construing section 110 of the Code of
Civil Procedure what they had to look at was the
substance and to see what was the subject-matter of
the appeal to His Majesty in Council.

Now there is no decision of this Court which is to
the contravy effect. The learned Advocate relies upon
the case of Homeswar Singh v. Kameshwar Singh
Bahadur(*); but as will be seen it differs from the
case in hand as did the case before their Iordship:s
of the Judicial Committee inasmuch as there was still
a substantial point from which bv way of appeal the
appellant might henefit. Tt was a case on a mortgage
1n which the plamtlﬁ had succeeded in the trial court
in getting a mor tgage decree. That decree had been
varied in the High Court by giving the plaintiff not
a mortgage decree but a money decree  for a less
amount, Again i the case of Thakur Jomuna
Prasad bzn(/h v. Jagarnath Prasad Bhagat(®) the
trial court had granted a decree to the plaintiff in a
mortgage suit but disallowed the plaintiff’s claim for
interest pendente lite. There was an appeal both by
the defendant and a cross-appeal by the plaintiff.
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The High Court dismissed the defendant’s appeal

but allowed the plaintifi’s cross-appeal, thus modify-
ing the decrce of the trial court. That again is

(1) (1927) 81 Cal. W. N. 57
(1‘)04)8(,41 W.N. 204,
(1924) L. R. 51. 1. A. 819,
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substantially on the same footing as the case before
their Lordships of the Privy Counci! but from the
facts which I have stated it 1s clear that that case Is
clearly different from the ome before us. In my
judgment T would adopt the view taken by the learned
Judges of the Caleutta High Court with regard to
this matter and would hold that this is in substance
a judgment of affirmance and that, therefore, it is
necessary for the petitioner to shew some substantial
question of law. Upon that point, as I have already
stated, he has failed, and in my opinion, therefore,
the application for leave to appeal should be dismissed

with costs. We assess the hearing fee at five gold
mohurs.

Dnavie. J.—I agrec. As regards the passing
of title under the sale deed in question, both the
Courts were in agreement and have held against the
applicant for leave to appeal to His DMajesty 1n
Council. In the circumstances of the case that was
a substantial finding of fact and the decree of this
Court one of affirmance. The only other disputed
matter in the case was the question of forfeiture of
the sum of Rs. 3,400. The trial Court held that the
plaintiff was entitled to keep the money. This Court
on appeal held in favour of the applicant that the
plaintiff was not entitled to keep the money. In
respect to this sum of money the applicant can have
no further grievance. He is anxious to appeal as
regards the passing or non-passing of title under the
sale deed; but that is a matter on which both
the Courts have, as already stated, been in
agreement. Many cases have heen cited before us;
but the one that comes nearest to the matter before
us is the case of Narendra Lal Das Chaudhury v.
Gopendra Lal Das Chaudhury(t). The decisions
cited from this Court are clearly distinguishable on
the facts, though there are undoubtedly observations

(1) (1927) 81 Cal. W. N. 572.
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in them that are in favour of the applicant. In the
second of those decisions, 1 mean the case of
Homeswar Singh v. Kameshwar Singh(l) 1o
veference was made to Narendra Lal Das’s case(?);
and in the other there was apparently an inclination
to doubt the correctness of what was said by
Rankin, . J. in Narendra Lal’s case(?); but, as I
have already indicated, the decision in this case of
Thakur Jamuna Prasad Singh v. Jagarrath Prased(3)
is easily distinguishable on the facts. In Narendra
Lul's case(?) the cnly modification made by the Court
of appenl was in favour of Lthe applicant for leave to
appeal to His Majesty in Council, and it was a modi-
fication of such a chavacter as to leave the applicant
without any further grievance so far as that parti-
cular matter was concerned. In these circumstances
and after discussing the decision of the Privy Council
in Annapurna’s case(t) Rankin, J. observed—‘‘ We
may take it, I think, that where the amount is a
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question in dispute, the fact that the Courts differ-

and that the higher Court differs in favour of the
applicant does not mean that the decision is onc of
atfivinance, but I am not in « case of this kind
prepared to say that becaunse on a totally diflevent
point, namely, a point about the share, the applicant
has succeeded and succeeded altogether so that he has
no further grievance in that matter, he can without
showing a substantial question of law have a right to
litigate upon other points upon which both the Courts
have been in agreement ’’.

In my opinion that really concludes the matter,
though the decision in that case is not directly
binding on us.

A pplication dismissed.
(1) (1923) 144 Ind. Cas. 320, '
(2) (1929) I. L. R. Pat. 558.
(3) (1927) 81 Cal. W. N. 72.

(4) (1924) L. R. 51 I, A. 819.
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