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M A H A B IR  P E A S A P

■V.

B R I J  M O H A N  P R A S A D .*

Code o f  C iv il  P r o c e d u r e ,  19U8 (Act V of  1908), scciio}is  
109 a n d  110— m iriation in, ]u d (jn ien i  fa v o u r a b le  to the  
applicari i— no r ig h t  o f  ap peal.

W iiere the p laiD tiff claiLQed possession of certain pro
perties and aliegecl th at  ]:ie had e x e cu te d  a sale-deed in 
favour of tlie defendant, who bad tampered w ith it and 
interpolated or changed certain pages and turned a condi
tional sale into an absolute f^ale. The tiia l judge held that 
the defendant had not paid tlie whole consideration w ithin  
the time stipulated and therefore th e  title had not passed 
and the plaintiff was entitled to j'ecover possession. H e  also 
held that defendant had forfeited the Rs. 3,000 which had 
been paid I)}' him. On appeal b\’ tlie defendant, the H ig h  
Court affirmed the judgment of the trial court on the m ain  
question but reversed it so far as the question of Rs. 3,000 
was concerned and it was held tliat Rs. 3,000 was not for
feited. The defendant applied for lea^e to appeal to H is  
M ajesty in  Counc-il.

I l c k l ,  that the modification of the judgment was upon 
a single point and that completely in  the applicant’s favour, 
so tliat he had no further grievance in that matter and he 
could not have a right of appeal on other points on wdiich the 
court liave concurred without show’ing a substatnial question 
of law^

B i h lm t i  B l iu s a n  D u tta  v. S r e e p a t i  D i it ta i i )  and N a r e n d r a  
L a i  D a s  C h a u d h u ry  v. G o p e n d m  J 'M  D as G h a n d h u n j i^ ) , 
followed.

A n n a p iir n a b a i  v. Tiwprao(^), explained.

*Privy Council Appeal no. 26 of lOBI).
(1) (1934) 38 Cal. W . N. 1174.
(2) (1927) 31 Cal. AV. N . 572.
(3) (1924) I. L. R. 51 Gal. 969;

L. R. 51 I . A. 319.
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1936. . H onesw ar Singh v. Kameshioar Singh Bahadwril) and
Thakur Jamuna Prasad Singh v. J agarnath Prasad
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distinguiBliecl.

Application by the defendant for leave to appeal 
M o h a n  to His Majesty in Council.
Peasad. facts of the case material to this report are

set out in the judgment of W ort, A . C. J.

Brij Kishore Prasad, for the petitioner.

Ishwarinanda Prasad, for the opposite party.

WoBT, A . C. J .— This is an application for a 
certificate that the case is a fit one to be taken on 
appeal to His Majesty in Council.

The applicant was the defendant in the action in 
which the plaintiff claimed possession of certain 
property in the following circumstances.

There was a contract of sale by the plaintiff to 
the defendant under which the defendant had paid 
Rs. 75 as earnest money and made a further payment 
of Rs. 3,000. The case of the plaintiff was that the 
defendant, after he, the plaintiff, had executed the 
sale deed, had tampered with it and interpolated or 
changed certain pages with the result that what was 
according to the plaintiff’ s description a conditional 
sale was turned into an absolute sale. A s Agarwala, J. 
pointed out in the course of his judgment, what the 
plaintiff meant by conditional sale was that the title 
in the property should not pass until the defendant 
had paid the whole of the consideration. W ith  
regard to the fact that the defendant had not paid 
the whole of the consideration within the time 
stipulated, there appears to have been no dispute. In  
those circumstances the trial Judge held that title 
had not passed to the defendant and that the plaintiff 
was entitled to recover possession; but he held in

(1) (193S) 144 Ind. Cas. 320.
(2) (1929) I. L. R. 0 Pat. 558,



addition that the defendant had forfeited the 
Rs. 3,000 which, as I have stated, had been paid by ’ M a h a b ir

him. ■ P e a s a d
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On appeal to this Court the judgment of the trial B e u

court wâ s affirmed as regards the main question but Mohan
reversed so far as the question of Rs. 3,000 and it was 
held that the Rs. 3,000 was not forfeited. It will be Woet,
seen, therefore, that so far as that matter is concerned, 
the defendant has no grievance. The substantial 
question in this case is whether the judgment of this 
Court was a judgment of affirmance; if so, it would 
be necessary for the applicant to shew that there was 
some substantial question of law within the meaning 
of section 110 of the Code of Civil Procedure. 
Dealing with the latter question, it is clear that there 
is no substantial question of law. The question 
which was in dispute in this Court and in the trial 
Court was substantially a question of fact. Once 
having decided that the document, the sale deed, had 
been tampered with, that the document as originally 
drawn up and executed by the plaintiff was what the 
plaintiff was pleased to call a conditional sale, it 
necessarily followed that the property did not pass to 
the defendant in the circumstances of the case the 
balance not having been paid. I fail to see any 
question of law at ail and there being no substantial 
question of law it remains therefore to consider 
whether this was a judgment of affirmance. The 
contention of the applicant necessarily is that it was 
not a judgment of affirmance as the High Court has 
varied the judgment or decree of the trial court by 
holding that the sum of Rs. 3,000 was not forfeited.

The leading case with regard to this matter is a 
case uj)on which many judgments of the H igh Courts 
in India are based; at least it is the case which has 
been discussed by many of the High Courts in India  
in connexion with this question. It  is the case of 
Anna'purnabai v. Rufraoi}), where their Lordships of

 ̂ (1) (1924) L . R , 51 I ,  A, 319.”
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i9yo. the Judicial Committee of tlie Privy Council gave

M aha-bir

P kasad

V.
-Brij

jS'Iohan

P rasad .

W o r t ,  
k. C. J.

special leave to a; 
was a suit in w

>pea,l ill these cireiimstauces. There 
lich the plaiutiff claimed certain 

property basing his claim on an adoption which was 
denied by the defendant. The defendaiit, a widow, 
claimed to be entitled to a smn of Rs. 3,000 ]:>er annum 
as maintenance. The trial Court, al.-̂ o the High  
Court, decided in favour of the plaiutift' ou the 
question of adoption. The trial coui't. however, 
allowed the widow Rs. 800 per aniuini as maintenance 
instead of her claim for Rs. 3,000. This was varied 
by the High Court by increasing the maintenance 
allowance "to Rs. 1,200 per annum. Tt will be seen, 
therefore, that the amount allowed was still short of 
the original claim which .she had made, Tn those 
circumstances their Lordships of the Privy Council in 
a very short opinion gave special leave to appeal but 
limited the appeal to the question as to the main
tenance allowance.

The case of Annaijurnahai v. lliiyraoi}) was 
discussed by the Calcutta High Court in Bi'bliuti 
Bhusan Duita v. Sreepati Dutta(^) in which the 
learned Judges made this observation, which I should 
like to adopt: “ This C o u rt'’ , said the learned
Judges, however, has refused on the strength of 
Ammiyurnal)ai'case(^) to break away from a long 
course of decisions of Courts in India which firmly 
laid down the principle that wlien the appellate Court 
modified the original decree upon a single point and 
that coinpletely in the applicant’s favour so that he 
has no further grievance in that matter*, he cannot, 
because of that modification, have a right to an 
appeal on other points on which the courts have 
concurred, without showing a substantial question of 
law The learned Judge goes on to say The 
enormity of the opposite view is so very great that a

(1) (1924) L. E. 51 I. A. 319.

(2) (1934) 88 Cal. W. N. 1174.
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far more clear and express proiiouiicenient of the _ 
Judicial Committee would be necessa:ry to uphold it 
The learned Judge then later in his judgment i*eferred 
to a decision of Rankin, C. J. and Ghose. J. in the 
case of Nare/ndra Lai Das Chaudhury v. Gopendra Lai 
Das Ckaudhury{^). The learned Chief Justice in the 
latter case referring to a previous case, Raja Sree 
Nath Roy Bahadur v. Secretary of State for Ind.ia(^) 
and to Annapirrfiabars case('^ said that he did not 
think that the latter showed that it was an erroneous 
view; but in construing section 110 of the Code of 
Civil Procedure what they had to look at was the 
substance and to see what was the subject-matter of 
the appeal to H is M ajesty in Council.

Now there is no decision of this Court which is to 
the contrary effect. The learned Advocate relies upon 
the case of Homeswar Singh v. Kameshivar Singh 
BaJiaduri;̂ )̂-, but as will be seen it differs from the 
case in hand as did the case before their J.ordship^ 
of the Judicial Committee inasnuich as there was still 
a substantial point from which by way of appeal the 
appellant might benefit. It  was a case on a mortgage 
in which the plaintiff had succeeded in the trinl court 
in getting a mortgage decree. That decree had been 
varied in the H igh Court by giving the plaintiff not 
a mortgage decree but a money decree for a less 
amount. Again in the case of Thakur Jamnria 
Prasad Singh v. Jagarnath Prasad Bhagat{^) the 
trial court had granted a decree to the pla'intiif in a 
mortgage suit but disallowed the plaintiff’s claim for 
interest pendente lite. There was an appeal both by 
the defendant and a cross-appeal by the plaintiff. 
The H igh Court dismissed the defendant’s appeal 
but allowed the plaintiff’s cross-appeal, thus m odify
ing the decree of the trial court. That again is

1036.
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(1) (1927) 81 Cal. W‘. N. 572.
(2) (1904) 8 Cal. W. N, 294.
(3) (1924) L. E. 51 I. A. 319.
(4) (1938) 144 Ind. Gas. 320.
(o) (1929) I. L. R. 9 Pat. 558.



1936. substantially on the same footing  as the case before
-------- their Lordships of the Privy Council but from the

Prasm!̂  facts which I have stated it is clear that that case is 
V clearly different from the one before us. In my 

But,I judgment I would adopt the view taken by the learned 
PBAsto of the Calcutta High Court with regard to

this matter and would hold that this is in substance 
WoET, a judgment of affirmance and that, therefore, it is

A, c. J. j^ecessary for the petitioner to shew some substantial 
question of law. Upon that point, as I have already 
stated, he has failed, and in my opinion, therefore, 
the application for leave to appeal should be dismissed 
iwith costs. We assess the hearing fee at five gold 
mohurs.

B h a v l e , J .— I agree. As regards the passing 
of title under the sale deed in question, both the 
Courts were in agreement and have held against the 
applicant for leave to appeal to His Majesty in 
Council. In the (3ircumstances of the case that was 
a substantial finding of fact and the decree of this 
Court one of affirmance. The only other disputed 
matter in the case was the question of forfeiture of 
the sum of Rs. 3,400. The trial Court held that the 
plaintiff was entitled to keep the money. This Court 
on appeal held in favour of the applicant that the 
plaintiff was 'not entitled to Iveep the money. In 
respect to this sum of mouey the applicant can have 
no further grievance. He is anxious to appeal as 
regards the passing or non-passing of title under the 
sale deed; but that is a matter on which both 
the C'ourts have, as already stated, been in 
agreement. Many cases have been cited before us; 
but the one that comes nearest to the matter before 
us is the case of Narendra Lai Das ChaudJiury v. 
Ĝ O'pendi'a Lai Das ChciudhuTy(̂ '̂j. The decisions 
cited from this Court are clearly distinguishable on 
tiie factSj though there are undoubtedly observations
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(1) (1927) 31 Cal. W. K. 572.



in tiiem that are in favour of tlie applicant. In tlie __
second of those decisions, 1 mean the case of M a h a b e e

B.omesnw.r Singh t. Kameskivnr Singh{^) no Pea.sad 
reference was made to Narendra Lai Das's case(̂ ); 
and in the other there was apparently an inclination m oh a n - 

to doubt the correctness of what was said by P e a s a d ,  

Rankin, C. J. in Narendra Lai’ s câ e(2); as  ̂ ^
have already indicated, the decision in tlris case of 
ThaJiur J(i7?iuna Prasad SingIi v. Jagarnath Prasad(^) 
is easily distinguishable on the facts. In l^arendra 
Lar'i case(-) the only modification made by the Court 
of appeal was in favour of the applicant for leave to 
appeal to His Majesty in Council, and it was a modi
fication of such a character as to leave the applicant 
without any further grievance so far as that parti
cular matter was concerned. In these circumstances 
and after discussing the decision of the Privj" Council 
in AnnapUTfia’s case('̂ ) Rankin, J. observed— ‘‘ We 
may take it, I  think, that where the amount is a 
question in dispute, the fact that the Courts differ' 
and that the higher Court differs in favour of the 
applicant does not mean that the decision is one of 
aifirmance, but I am not in a case of this kind 
prepared to say that because on a totally different 
point, namely, a point about the share, the applicant 
has succeeded and succeeded altogether so that he has 
no further grievance in that matter, he can without 
showing a substantial question of law have a right to 
litigate upon other points upon which both the Courts 
have been in agreement

In my opinion that really concludes the matter, 
though the decision in that case is not directly 
binding on us.

'A p'plication dismissed.
(1) (1933) 144 Ind. Cas. 320. ^  ~
(2) (1929) I. L. E. Pat. 658.
(3) (1927) 31 Cal. W. N. 572.
(4) (1924) L. E. 61 I , A. 319.
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