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APPELLATE GIVIL.
Before Courtney Terrell, C.J.. und Fazl :Ali, J.
BADRI CHAUDHURI
v,
MUSAMMAT CHAMPA CHAUDHURAINH

Registration Aet, 1908 (tet NI1T of 1908), section 17,
clause (BY and seetion 49—aicard on arbitration without mter-
pention of court affecting invmoecable property, if compulsorily
registerable.

Held, that an award of arhitrators, on a reference without
the intervention of the court, declaving the vights of the
parties in imnwveahle property worth more than a bundred
rupees is compulsorily registerable under clause (b) of section
17 of the Registration Act.

Bageshawari Charan Singh v. Jagarnath Kueri(l), dis-
tinguished.

The mere fuct that the defendant did not raise any
objection to the sdmissibility of the award in the trial court
did not affect the question because section 19 of the Registra-
tion Act is mandatory.

Appeal by the defendant.

The facts of the case material to this report are
set ont in the judgment of Fazl Ali, J.

Hasan Jan and Sazleswar De, for the appellant.

R. K. Jha (with him Hareshwar Prasad Sinka
and Ramnandan Prasad), for the respondents.

Fazy Arr, J.—This appeal arises out of a suit
which related to an award made by certain arbitrators
without the intervention of court. The case which
the plaintiff sought to make out at first was that the
award was liable to be set aside in its entirety, but
some time after the institution of the suit she made
an application for the amendment of the plaint in
which she asked the court to set aside the award not

* Appeal from Original Decree no. 119 of 1932, from a decision of
Bebu Devi Prasad, Subordinate Judge of Darbhanga, dated the 20th
April, 1982
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in its entivety but only in part. The defendant Badri

Chaadhri, who is the appellant in this Court con-
tended in his written statement that the award was
valid and binding on the parties. The learned
Subordinate Judge having in the decree which he
passed in the suit upheld certain portions of the
award and declared the other portions as incperative,
defendant Badri Chaudhri now appeals against the
decision of the Subordinate Judge and contends that

the award should be either upheld or set aside in its
entivety.

The plaintiff is admittedly the widow of one
Murat Chaudhuri and the defendant Badri Chaudhuri
is his nephew. After the death of Murat Chaudhuri
a dispute avcse between the plaintill and Badri as
tn who should succeed to his estate, and both parties
ultimmately agreed to rvefer their dispute to certain
persons who were appointed by them as arbitrators
by a deed of reference, dated the 12th December.
19306. The arbitrators weve under this deed em-
powered to give their award upon taking oral and
documentary evidence regarding °‘the immoveable
and moveable properties appertaining to the estate of
Babu Murat Chaudhari aforesaid . The arbitra-
tors gave their award on the 25th of December, 1930.
According to the award the plaintiff was to °° conti-
nue as usnal to be in possession and occupation as
the malik of the house in place of Babu Murat
Chaudhuri, deceased ”’ and Badri Chandhuri was to
* continue to work according to the instructions of
the said Musammat just in the same way as he used
to do in his unele’s time *’.  The arbitrators further,
after veferring to the principal . items of property
constituting the estate of Murat Chaudhuri, proceeded
to lay down that the cloth shop, which was part of
the assets of Murat Chaudhuri, was to be managed by
Badri Chaudhuri and if the business resulted in loss
t}“ze. shop was to be closed and the money deposited

into the treasury of the Musammat’’. The
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arbitrators also provided that in case the plaintiff
wilfully wasted ‘° the money and the bonds *’, the
powers conferred upon her were to be exercised by

Badri Chaudhuri and she was to have no right except:

that of veceiving maintenance from Badri. The
award then concludes with the following provision :(—

“ The arbifrators shall, in case of doubt and suspicion, be ab
liberty to examine the properties mentioned in paragraph 3."

There can be no doubt upon a careful reading of
this award in the light of the allegations of the
parties as to their respective rights in the property of
Murat Chaudhuri that the arbitrators intended to
give to the plaintiff the position of the owner of the
properties left by Murat Chaudhuri and to defendant
Badri Chaundhuri the position of a mere servant or
manager. They did not, however, intend to give to
the plaintiff any higher rights than that of a life
owner and in their anxiety to prevent the property
from being wasted by the plaintiff they provided by
way of penalty that in case any waste was committed
by her she would be divested of her rights in the
property as owner and the rights would vest in Badri
Chaudhuri. The award, however, though as far as
it goes it aims at doing substantial justice between
the parties, contains certain clauses which make it
almost unwerkable, with the result that neither party
seems to be satisfied with it as a whole. Thus both
the parties conceded before the learned Subordinate
Judge that the particular provision in the award by
which the arbitrators had empowered themselves to
inspect and control the properties and the affairs of
the parties was wlira wvires and beyond the scope of
the reference. The learned Subordinate Judge on
hearing the parties came to the conclusion that this
provision must be deleted from the award and he also
set aside the award with respect to certain other
matters. The material part of his judgment runs as
follows :—

:* Consequently while the award can remain intact for the first
portion it must be set aside on the second. I thersfore ughold the
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award =o fwr wuw it Is covered by the tevmns of the reference, i.e.,
paragraphs nos. 1, 2. 4% aud w portion of paragraph no. 4 and set it
aside with respect Lo the rest bawring paragraph no. 6 which lays down
that in ecase the cloth husiness proves a losing concern it should he
closed.”

Paragraphe 1, 2 and 3 are practically devoted to
a narration of the facts which led to arbitration and
the description of the properties left by Murat
Chaudhuri. Parvagraph 4 1s the most important
paragraph in the award because it defines the status
of the parties and describes the plaintiff as the malik
of the house and provides that defendant Badri
Chaudhuri shall continue to work according to the
instructions of the plaintiff. The remaining para-
graphs provide how the properties should be managed
by the parties.

The question which is to he considerved in this
appeal is whether that part of the award which has
been declared to be inoperative is severable from the
parts which have been upheld. It seems to me to be
clear that the avbitrators in their award propounded
an entire scheme as to the management of the property
and 1t is difficult to uphold a part of the scheme and
delete the remaining part of it. What the arbitrators
seem to have intended was that although the defend-
ant should be given a subordinate position in the
management of the properties, yet the management
should be carried on with his co-operation. The
provisions of the award, therefore, which restrict the
powers of the plaintiff being part of the scheme of
management devised by the arbitrators cannot be
easily severed from the other provisions where the
status of the parties has been defined. In my opinion,
therefore, the defendant’s contention that the award
should he set aside in its entirety must be upheld.
Indeed this was the original prayer made by the
plaintiff herself in her plaint at the date of the

inst-i'tution of the suit, though subsequently she
modified the prayer.

There is also a legal difficulty in upholding the
award, because it has not been registered. It is now
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heyond dispute that an award made by arbitrators 1936
without the intervention of court is compuhomh BADRI
1eg1 terable if it falls within clause (b) of section 17 Cmsopmum

of the Registration Act. This clanse vefers to MUS’QM&T

Cpen-testarenfary mstpmoents which purpart or operate to create,  CHAMPA
declure, assien, lindt or entinguish, whelber b preseni or o fulure, CrATDHU-
any pight, title or interest, whether vested ov eenmtineend, of the valus RAIN-
of one hendred rupees wned upwards, o or in bmovealle property.™

Fay A s J.
The contention put forward on hehalf of the appellant AL ALL

is that the award in ques’mon requived registration.
hecause it had at least declared the ughts of the
parties in the immoveable properties left by Murat
Chaudhuri. The learned Advocate for the respon-
dents. however. contends that the word ° declare’
as used in section 17, clause (h). has been used in a
special and restricted sense, because it is used in
111\tapo\1t10n with the expression ‘‘ assign, limit or
extingnish 7 and he relies in support of this argument
upon the decizion of the Judicial Committee in
Bugeshiari Charan  Singh v. Jagarnath Kueari(1).
In that case the J ua’!ici&l Committee after referring
to certain decisions of the Indian Courts upon the
true construction of section 17 of the Registration
Act observed : " Their Lordships have no doubt that
this track of decision is right. Though the word
“ declare " might he given a wider meaning, thev are
satisfied that the view originally taken by West J. is
right. The distinction is between a mere vecital of
a fact and something which in itself creates a title.
The distinction has been acted on in cases connected
with mortgages by deposit of documents of title.’

In the case ‘Vhlf‘h was actually hefore their Lordships
the question was whether a certain petition presented
to the commissicner was admissible in evidence with-
out registration. Their Lordships held that the
particular clauses of that petition which were relied
upon as constititing a declaration of certain rights in
immoveable property were mere recitals of existing
facts. In the present case, however, the declaration

(1) (1981) T.. R. 59 Ind. App. 150.
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as to the vights of the pavties being made in an award
canuot be held to amount to mere recital of facts but
hecomes the basis of the title of the parties in the
sense that whatever the previous rights of the parties
may have heen, if the award is valid and can be
enforced in a court of law, the rights of the parties
as declared by the award can also be enforced. This
being so, I think that the award should have heen
"vegistered and as section 49 of the Registration Act
lays down in clear terms that no document which is
required to be registered shall be received as evidence
of any transaction affecting such property, or affect-
ing any immoveable property comprised therein, the
award in question was not admissible in evidence.
The mere fact that the defendant did not raise any
objection to the admissibility of the award in the trial
court will not affect the question, because section 49
is mandatory.

In this view the appeal will be allowed and the
award will he set aside in its entirety. In the
circumstances of the case, however, the parties will
bear their own costs throughout.

Courtney TermELL, C.J.—I agree.

Appeal allowed.
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Revenue Sales Act, 1859 (Act XT of 1859), section 87—
purchaser at revenue sale, if can avoid the raiyati interest of
a wrkarraridar which he held before the grant of the mukarrars
lease—grant of mukarrari vight to a raiyat, effect of. —

* Appeal from Original Decree no. 151 of 1933, from s decision

of Babu Anjani K. Sshay, Subordinate Jud ah
Bist of Tuly, 1083, e Tudge of Monghyr, dated the



