
422 THE INDIAN LAW REPORTS, VOL. X V.

AcH.iKAJA
S in g h

V.

King-
EmI'EHOB.

1936. learned Advocate ha,s also urged that the
sentences are excessiye. But the cheating was of a 
character which requires severe treatment. The pass­
ing off of the Munda girls as Rajput brides must mean 
trouble in several families and was as despicable as 
it was difficult at the time to detect. We must, there- 

f îscharge the rules and dismiss these applica- 
‘ jjf tions in revision.

As soon as the above was pronounced from the 
Bench at the end of the arguments, it was brought to 
our notice that out of the two cases dealt with 
Criminal Revision no. 650 of 1935 alone was on the 
board for to-day, and that the learned Advocate for 
the petitioners in. that case also appears for the 
petitioners in Criminal Revision no. 651 of 1935, 
which was not on the board only because the papers 
were not yet complete. We have it, however, from 
the learned Advocate that he may be taken to have 
argued both the revisional applications and accord­
ingly the orders above must be taken to have disposed 
of both the applications,

Mule discharged.
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APPELLATE CIVIL. 
Before Macphcfson and DhavU, JJ, 

HAEIHAR PKASAI) SINGH

BH UBNESH W AEI PEASAl) SINCIH.*

Code of Civil Procedure, 1908 (/lot V of 1908), section 47 
and Order X X I , nde 2—^payment of yart of decretal money 
out of court hij some of the judgment~dehtors—:application by 
others pleading miisfaction under section '47, if maintainable.

* Appeal from Appellate Order no. 257 o£ 1933, from an order of 
Babu Nirnral Chandra Gliosb, Subordinate Judge of Mougliyr, dated 
the 19fch Auffust, 1935, reversing an order of Mr. Muhammad 
Shamsuddin, Munsif of Monghyr, dated the 21st January, 1935,



Where two out of four sets of jnclgment-debtor.s set up 19S6. 
the plea that the decree under execution had been satisfied 
out of court and the objection was oÂ erruled and properties 
of one set of judgment-debtors was sold. An application ' 
under Order X X I, rule 90, was filed by the judgment-debtors 
whose property w'as sold on the ground that part of the decree B h u b n e s h -  

liad been satisfied b\- the other judgment-debtors and the 
application was rejected on tlie ground that the matter was 
beyond the scope of an enquiry under Order X X I, rule 90, 
of the Code. The judgment-debtors then applied under 
section 47 of the (?ode and contended that inasmuch as the 
payment had been niade l.\y another set of judgment-debtors 
Order X X I, rule 2, of the Code and xVrticle 171 of the 
Limitation Act had ]:io application and that the case was 
governed by Article 181 of the Limitation Act. The Munsif 
rejected the application, but the Subordinate Judge on appeal 
allowed the objection.

Hold, (i) that there is nothing in Order X X I, rule 2, 
which precludes application by judgment-debtDrs other than 
tliose who have actually made the payments.

(ii) The words of clause 3, rule 2, are too plain to admit 
of any other construction than that tlie Court executing the 
decree is barred i)i limine from considering any allegation that 
a payment not certified has Ijeen made. Tlie party alleging 
such a payment may liave a remedy, l)ut not before the 
executing court.

(Hi) It is inconceivable that the legislature could have 
intended, where there are several judgment-debtors in a case, 
to place the judgment-debtor who does not pay in a. stronger 
position to assail the execution proceedings than another who 
does pay.

(Obiter) ; A judgment-debtor who does not pay may avail 
himself of section 18 of the Limitation Act in getting a paj'- 
ment by another recorded by showing that the decree-hplder 
had by means of fraud kept him from the knowledge of his 
right to do so.

Appeal by the decree-liolders.
The facts of the ease material to this report are 

set out in the judgment of Dhavle, J.
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Manuk (with him A . B. M ukherji and D. C.
Haiuhar Varma), for the appellants.

\S VD
S i n g h  MaJialrir Prasad and Uameshoar M.isser, for tli.e

V- respondents.
B eubnesh -

pIvsL B h a v l e , J.---This appenl arises out of an
Singh, application under section 47 of the Civil Procedure 

Code to set aside an execution sale. The decree under 
execution was obtained by the a,ppellants in May,
1932, against four sets of defendants out of whom we 
are concerned with two only, namely, respondents, 
1st party and respondents, 2nd party. It was a 
joint and several decree for Rs. 3,430 and odd against 
the four sets of defendants w'ho each had, a 4-annas 
interest in the properties to A¥hich the decree related. 
In August, 1932, the decree-holders applied for execu­
tion against defendants, 1st party and defendants, 
2nd party, who resisted on the ground among others 
that the decree had already been satisfied. Their 
objections were overruled and 6 items of property, 
3 belonging to defendants, 1st party and 3 to defend­
ants, 2nd party, were attached and advertised for 
sale. The sale was actually held on the 24th May,
1933, and the decree-holders bought in the 3 items of 
property belonging to defendants, 1st party for a 
price totalling the entire amount for which the execu­
tion was levied, with the result that the other 3 items 
of property were not proceeded against. On the 22nd 
June, 1933, defendants, 1st party, made an applica­
tion under Order X X I, Rule 90, to have the sale set 
aside. In the course of this proceeding they stated 
on the 8th December, 1933, that they had come to 
know of a sale deed executed by defendants, 2nd 
party in favour of the decree-holders by which the 
decree-holders’ dues were satisiied. No details were 
apparently given, but on the 17th March, 1934, they 
applied again saying that they had come to know on 
the 7th December, 1933, that half the decree had been 
satisfied by the sale deed of defendants, 2nd party in 
favour of the decree-holders and that, therefore, the
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sale should be set aside on the '̂roiitid of the decree-
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holders' fraud. The date of the sa.le deed was not kirihar 
given, and the Miinsif held that the allegations were P rasab  
ii'relevaiit to the proceeding before him, but that it 
was open to the objectors to file an application BntiBNESH- 
iinder section 47 or (Jrder X X I, Rule 2, giving waui 
the date of satisfaction. On the 19th o f Ivlarch, 
the eipplication under Order X X I, Rule 90, was 
dismissed after trial. There was an appeal which D h a v l e ,  j. 
was summarily dismissed by the District Judge 
in Ap]‘i l  1934' and then there was an application in 
civil revision to this Court, which was disposed of by 
Wort, J. upholding the orders of the lower Courts.
The learned Judge' dismissed the application on the 
ground that the krtisfa.ction alleged by the objectors 
was not a matter under Order X X I, Rule 90, and that 
they, the objectors, had sat down under the order of 
the 17th March, leaving it open to them to apply 
under section 47; and he added—

“  T iie  p e t it io n e rs  had  ce r ta in  r ig h ts  or th e y  musfc b e  p re su m e d  to  
have certain i'iglrts apart from the question o l  l in iita t io n  which I  do 
uoc propose to  d ea l (wifclil, and I ;is-?\irae that those rights exist at the
p resen t nM jineut. T h is  C ou rt  d oes  n o t  rev ise  th e  ord ers  o f th e  
suliordiiiatrt e o u r is  in liin ttors  in  Vvhieh th e  p a rtie s  h a ve  re m e d ie s  
w ith in  t h e ir  ow n lian ds as tl'iey had  in th is  c a s e .”

About t ip  weeks after this, on the 24th September,
1934, defendants, 1st party, applied to the lower 
Goui’t under section 47 for setting the sale aside on 
the ground that the decree had already been satisfied 
to the extent of a h.alf under a sale deed executed on 
the 28th March, 1933, by defendants, 2nd party in ' 
favour of the decree-holders. The sale deed in fact 
says nothing about any satisfaction of the decree, and 
the learned Munsif dismissed the application, holding 
as a matter o f fact tha.t half the decretal dues had 
not been satisfied and as a matter of law that the 
application, though headed as an application, under 
section 47, really fell under Order X X I, Rule 2, and 
was barred by limitation. On appeal the learned 
Subordin.ate Judge of the 2nd Court, Monghyr, 
differed from the Munsif on both points and allowed



193*5. the iipplication. Tlie decree-liolders have accordingly
appealed; respondents, 1st party are jiidgment- 
debtors, 1st party, being the objectors, a.nd respon- 

SiNGH dents, 2nd party are defendants, 2nd ])arty who 
Bk̂ bnesh kebala in favour of the decree-holders in
'^warT^' the name of their nominee, one Babu Hit Narayan 
Prasab Singh.
S i n g h .

It has been contended on belialf of the appellants 
Dhavlt?, j . lower appellate Court has ei’red both on the

facts and as rega.rds the la,w. The learned Subordi­
nate Judge finds that half the decretal amount was
satisfied by the kebala on the ground of a statement
made by Brahmadeo Narayan Singh, one of the
decree-holders, on the 28th February, 1934, in a 
proceeding under section 145, Criminal Procedure 
Code that his entire demand against respondents, 
2nd party was satisfied. That deposition was not 
made in the course of the execution proceedings, nor 
was it made in proceedings to which defendants, 1st 
party were parties. The deposition was admitted in 
evidence without any objection, but if it is read as 
an admission that half the decretal dues were satisfied 
by the kebala, it is opposed to the evidence of 
Brahmadeo Narayan Singh himself, the 3rd witness 
for the defendants, 1st party in these proceedings, 
who says that what he had deposed on tha,t occasion 
was that nothing was due to him on account of certain 
mortgages. Ram Prakash, son of the leading member 
of defendants, 2nd party, was the first witness for the 
objectors and claimed to have paid up half the decretal 
amoun|i by executing the kebala, but he had to admit 
that Sis share (the share of' this party)

was 4 aimas in the decretal dues ” ,

and that it is not entered in the kebala that half the 
decretal dues were satisfied. His cross-examination 
concludes with the statement that the decree-holders 
had told him that they would realise the entire decree 
from Bhubaneshwar (the leading member of defend­
ants, 1st party). None of this evidence which was
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considei'ed by the learned Munsif along with Brahma-__
deo Narayan’s deposition of the 28tli February, 1934, harihar
was referred to by the learned Subordinate Judge, Pms.w
In support of his reading of a somewhat ambiguous 
deposition as an admission that the consideration f*or bjktbnesh- 
the sale included half the deci’etal amount, the learned waei 
Subordinate Judge referred to the fact that the decree- 
holders had actually put u]) to sale only those items 
o f  property that belonged to defendants, 1st party. B h a v i .e , j .  
It was pointed out to him that as these items of 
i)roperty fetched the amount under execution, it was 
unnecessary for the decree-holders to proceed against 
the properties belonging to defendants, 2nd party; 
but the learned Subordinate Judge said that he was 
not much impressed with this contention, and that 
the decree-holders could easily have put up to sale 
some of these properties, had they been so minded, 
but that they had deliberately abstained from doing 
so a n d  that they had not come to court with clean 
hands because they had failed to certify to the court 
the adjustment entei'ed into with defendants, 2 n d  
party. A  finding of fact by the lower appellate 
court that half the decretal amount was satisfied ” 
as alleged by the objectors would be binding upon us 
in second appeal, provided it was arrived at on a f a i r  
consideration of the evidence in the case, even if the 
Subordinate Judge erred in his reasoning a n d  argued 
in a circle as he has clearly done. But the finding 
in the present case practically ignores all the evidence 
in the case, particularly those circumstances specifi­
cally mentioned by the trial Court which led that 
court, on a construction of the deposition, to the 
opposite conclusion. It is, however, unnecessary to 
say anything further about the finding of fact of the 
lower appellate court, because it is quite clear that 
the order of the lower court cannot be supported on 
the law.

The learned Subordinate Judge held that the 
application of respondents, 1st party was not governed
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1936. ,by the 90 days limitation laid down in article 174 of 
Hajuhar the Limitation Act because it came not under Order
Prasad X X I, Rule 2, but mider section 47 of the Civil Proce-
SiHGH Code. The case of respondents, 1st party was

BHUBNEsn- that the respondents, 2nd party had paid half the 
WAW decretal amount to the decree-holders, and clause 3 of
SiKCriT Order X X I, Rule 2, which deals with Payment out

of Court to decree-holder ”  provides that
D h a v l e , J .

"  a jn'iyment or adjustment, which has not been eertified or 
recorded as aforesaid, aViall not he recognised by any Court executing 
the decree

The learned Subordinate Judge accepted the conten­
tion of respondents, 1st party, that this provision 
does not apply to a payment made by one judgment- 
debtor but set up by another judgment-debtor in order 
to have a sale of his property set aside. The clause 
does not speak of any judgment-debtors or decree- 
holders at all; but the learned Subordinate Judge held 
that clause 2 of the Rule which enables the 
judgment-debtor to apply to the Court and have a
payment made out of Court recorded as certified
applies only to the particular judgment-debtor who 
makes such payment. This conclusion was rested on 
the use of the definite article before the word 
“ judgment-debtor ” in the clause. The reasoning 
is manifestly unsound, and the definite article is, as 
a matter of grammar easily intelligible as distinguish­
ing not one judgment-debtor from another but one 
party to the suit from the other— the judgment-debtor 
from “ the ” decree-holder already dealt with in 
clause 1 of the rule. The appellants have been able 
to find a decision, Mehbunissa Begum v. Mehmedun- 
nisa Begumi}), in which some judgment-debtors set 
up payments made by other judgment-debtors which 
were not certified, and it was held that the words of 
clause 3 “ are too plain to admit of any other con­
struction than that the Court executing the decree is 
barred in limine from considering any allegation that 
a payment not certified has been made. The party
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alleging such a payment may have a remedy, but not 
before the Court executing the decree ' ’ . this was a haeihae 
Full Bench decision overruling the view taken in PrIsai) 
Hansa Godhaji v. Bliawa Jogaji{^), in accordance 
with the views of Heaton, J. in Trimhak Ramkrislma bhubk 
V. Hari La.Tmani' )̂ that a Court executing the decree wau 
could deal with the question whether uncertified pay- 
ments had, as a matter of fact, been made or not.
It is true that in M (M unissa's casep) no contention dhavle, 
was raised that clauses 2 and 3 of Order X X I , Rule 
2 , refer only to ]>ayments made by the particular 
judgment-debtor wlio applies to have the sale set 
aside. But what possible reason can there be for the 
legislature to enact that the jiidgnient-debtor who 
pays himself must apply within 90 days to have the 
payment recorded or (failing to do so) remain without 
any remedy in the Court executing the decree, while 
leaving it open to other judgnient-debtors, who have 
an even smaller claim on the decree-holder and the 
executing Court alike, to assail the execution within 
the 3 years allowed under Article 181 of the Limita­
tion Act for applications for which no period of 
limitation is provided elsewhere in the schedule or by 
section 48 of the Civil Procedure Code? As 
Eankin, C.J. observed in the Full Bench decision in 
LaJcslimanchan.dra Naska?' v. Ramdas Mcind..al( )̂, the 
legislature could not in enacting Order X X I , Eule 2, 
have been ignorant that decrees will be executed 
despite unrecorded adjustments and that such cases
would commonly, if not necessarily, raise a question
of fraud; and the Rule was introduced— as Dawson 
Miller, C.J. said in SukM ei Kumri v. Mahamaya 
Prasad(^), with the very object of avoiding in execu­
tion proceedings disputes between the parties, and 
frequently long enquiries, as to what sums had or had 
not been paid out of Court in satisfaction of the

(1) (1915) I. L. R. 4 T botT 3
(2) (1910) I .  L. R. 84 Bom. 57S.
(3) (1924) I. L. R. 49 Bom. 548, F. B.
(4) (1929) I. L. R. 57 Cal. .103, F. B.
(5) (1918) 48 Ind. Cas. 7(55.
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decree. It was pointed out in Imartvuddin Khan v. 
iLvKiiiAu Bindulnisinin PrasadC}) following Biroo Gorain v.
Phasad Musammat Jawiurat Koer(^), that tlie judgment-
SiNGH debtor wlio pays out of Court is not at liberty to plead 

]3hubnesh- the executing Court that the decree-holder has been 
%vAKi guilty of fraud in failing to have the payment

Snoh* ‘̂Gcorded, because clause {2) of the Rule enables him
to protect himself by having the payment recorded. 

DriAVLE, j. An omission on the part of the decree-holder to 
certify a payment, even if he may have promised to 
do so, does not entitle the judgment-debtor to override 

“the 90 days limitation of Article 174 for making an 
application under Order X X I, Rule 2, and to secure 
an investigation of the same matter by invoking 
section 47— see Bfukund Lai De v. Bansidha.r 
Marwarii^^. The decree-holder may be guilty of 
fraud, but if the judgment-debtor does not avail him­
self of the procedure laid down in clause 2 of the 
Rule, he must be content to let the sale of his pro­
perties in execution stand, and as Rankin, C.J. said 
in the case already referred to, seek his remedy in 
damages or otherwise without challenging the sale. 
The view taken in some old decisions that uncertified 
payments ought to be inquired into under section 47 
because the Court will not tolerate fraud is not now, 
so far as I am aware, accepted in any High Court; 
and Mr. Mahabir Prasad’s contention that the Court 
need not look helplessly on the decree-holder’s fraud 
but may deal with it in the exercise of its inherent 
jurisdiction is opposed to the scheme of the Civil 
Procedure Code as found in section 47 and Order 
X X I, Rule 2. This being the position when there is 
only one judgment-debtor, it is inconceivable that the 
legislature could have intended, where there are 
several judgment-debtors in a case, to place the 
judgment-debtor who does not pay in a stronger 
position to assail the execution proceedings than

(1) (1919)"rFat. L. J. 70. '
(2) (IQll) 16 Gal. W. N. 923.
(8) (1928) I. L. R. 50 Cal. 468.
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another who does pay. It is true that the judgment- 
debtor who does not pay may conceivably, unlike one HauH.m 
who does pay, be able to a,vail himself of section 18 Pras-id
of the Limitation Act in getting a payment by another
recorded by showing that the decree-iiolder had by bhubxesh-
means of fraud kept him from the knowledge of his
right to do so; but this is merely l êcause the judgment- 
debtor who does pay cannot plead ignorance. No 
such case, jiowever, was made out in the application D h a v l e ,  j .  

of respondents, 1st party, which speaks of fraud, in 
paragraph 12 alone, the fraud consisting merely in 
not gii'ing credit for the moiety of the decretal amount 
realised from respondents, 2nd party and realising 
the entire decretal amount by the execution sale. 
BindesliAvari Prasad Singh, the only member out of 
defendants, 1st party, who went into the witness-box, 
speaks of coming to know of the kebala of respondents,
2nd party on the 7th December, 1933, but the kebala 
makes no mention of the decree under execution; and 
while his statement in cross-examination that his 
uncle, the leading member of respondents, 2nd party, 
told him that he had satisfied half the decretal dues 
is not supported by any evidence nor accepted by the 
lower Courts, he proceeds to say that the uncle told 
Iiim so

“ one day ui' ouu month or oue year after the kebala ” ,

which he immediately changes to
I ('time to know from the deposition of Brahmadeo Naraytiu

That deposition was dated the 28th February, 1934, 
and could not have been the basis of his application 
of the 8th December, 1933. Quite apart from the 
^act, therefore, that as shown by the learned Munsif 
on a consideration of the entire evidence, the deposi­
tion does not establish the payment of a moiety of the 
decretal amount by respondents, 2nd party, it is clear 
that the respondents, 1st party failed to show that 
their application was made (as under clause 2 of 
Order X X I , Rule 2) within 90 days of their coming
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to know of what they called the decree-liolders’ fraud 
Hamhau proceeding with tlie execution for the entire
Peasad decretal dues. The contention that a pa,rty may be 
Singh barred under Order X X I , Rule 2, and yet may move

B h u b n e s h - same relief under section 47 has been
wAui repeatedly held to be unsound; nor does the fact that

Sngh* I'Gspondents, 1st party erroneously, as it was
found, pleaded the kebala in the proceedings under 

Dhavm, j. Order X X I, Rule 90— on which much stress was laid 
by Mr. Mahabir Prasad— entitle them to any relief 
in this proceeding in view of the circumstance that, 
as I hare already shown, they made no real effort to 
establish that they moved the Court within 90 days 
of their knowdedge of the alleged payment by 
respondents, 2nd party. Mr. Mahabir Prasad has 
endeavoored to read Wort, J .’s observations (which 
I have already quoted) as amounting to a decision that, 
respondents, 1st party were entitled to proceed under 

. section 4:7 in respect of the alleged payment. But 
the learned Judge expressly declined to deal with the 
question of limitation, and it is under clause 2 of 
Order X X L  Rule 2 ,, read with Article 174, that the 
question of limitation arises in the case. The learned 
Subordinate Judge was, in my opinion, entirely 
mistaken in holding that these provisions of the law 
had no application to the case, on the ground that the 
payment set up is not a payment made by respondents, 
1st party themselves.

I would, therefore, allow the appeal, reverse the 
order of the lower appellate Court, and dismiss the 
application made by respondents, 1st party on the 
24th September, 1934, with .costs in all Courts.
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M a c p h e r s o n , j . — I  agree .

A ffea l  allowed.


