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1936. I would set aside tiie order of the iower Court
Gop.iLJr with costs. Hearing fee, five gold mohiirs.

"u.' Ag.4RWala, J.— I agree.
CrAJENDHA , i n  i
N a b a y a x  Ajrpeal alloived.

S t n g h .
D h a v l e , J . ' “

1936.

January,
10,

APPELLATE CIVIL.
Before  MaepJicrsun and Faz l  All ,  J J .

MT'‘SAM M AT JAM U N I

V.

BH O LARAM .*

GJiola Nacjpur Tcnnncy Act, 1908 (Act VI o f  1908), 
scctiuns j:6 a)id 4:1—-S(ilc of a part of occupancy holding in 
cxecuiiuii of a. nwriga.gc decree, validity of— Code of Civil 
Procedure, 1908 (Act  F of 1908), section 47 and Order X X L  
rule 58— p-urchoaer of entire holding in execution of a certifi­
cate 'Under the Public Demands Recovery A ct ,  if a representa­
tive of the judguient-dehtor.

Where the mortgagee of a piece of homestead land which 
formed part of aii occupancy holding proceeded to sell it in 
execution of liis mortgage decree anct a purchaser of the 
entire holding in execution of a certificate under the Public 
Demands Kecovery Act objected to the sale on the ground that 
section 47 of the Chota Nagpur Tenancy Act was a bar to the 
sale.

Field, that the purchaser in execution of a certificate 
unde]- the Public Demands Eecovery Act of the entire holding 
was not a representative of the judgment-debtor under the 
mortgage decree and could not interfere in the execution 
proceedings. But it was the duty of the court to decide 
whether the property sought tO' be sold could be sold or not. 
Once it was found that the land sought to be sold is a part 
of a raiya t̂i holding the sale cannot take place in the face of 
the clear provisions of section 47 of the Act. Although under 
section 46 the tenant could mortgage the holding or a portion

* Appeal from Appellate Order no. 173 of 1935, from an order 
of -T. A. Saunders, Esq., i.e.S., Judicial Commissioner of Cliota Nagpur, 
dated the 14th March, 1935, reversing an order of Babu Charu 
Chau dr a Coari, Cnridib, dated the 23rd November, 1934.
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of the holding- foe a peiiad not exceeding' 5 years, yet by 
reason of the plain provisions of section 47 that holding could 
not ))e sold in execution of the uioi-tga^'e decree. Xoiu.Nr

» V,
Appeal by the claimant. Bholaram-.
The facts of the case material to this report are 

set out in the judgment of FazI All, J.
B. C. De, for the appellant.
K. Mu'kharji., for the respondent.
F a z l  A li, J .— This is a second appeal arising 

out of an execution proceeding which Avas started by 
the respondents who are admittedly mortgagee 
decree-holders. It appears that the respondents 
obtained a mortgage in respect of plot no. 1042 and 
subsequently having obtained a decree upon the basis 
of the mortgage proceeded to sell it. Meanv\diile the 
entire holding consisting of some 13 or 14 plots, 
including the plot in qiiGstion, had been sold by the 
landlord, who had obtained a certificate, for arrears 
of rent under the Public Demands Recovery Act and 
purchased by the appellant. When, therefore, the 
landlord attempted to sell the plot in question, the 
appellant appeared and preferred an objection which 
she purported to do under Order X X I , rule 58. The 
main ground of objection was that the plot in question 
could not be sold under section 47 of the Chota Nagpur 
Tenancy Act as it was part of a raiyati holding.
When these objections came to be heard two questions 
arose before the executing Court, first, whether the 
appellant had the locus standi to object; and, secondly, 
whether the plot in question was in fact part of a 
raiyati holding or not.

On the first point the learned Munsif came to 
the conclusion that although the appellant could not 
prefer an objectipn under Order X X I , rule 58, in a 
proceeding which was taken in execution of a mort­
gage decree yet she could object to the sale as a repre­
sentative of the judgment-debtor and the objection



1936. should be taken to have been preferred under section 47
of the Code of Civil Procedure. On the second point 

 ̂ jAMum be came to the conclusion that the plot in question,
15. though by itself it Avas a piece of homestead la n d ,

Bholaram. nevertheless governed by the prohibition contained 
in section 47 of the Chota Nagpur Tenancy Act 

Am, inasimicli as this plot was part of a raiyati holding.
From the decision of the learned Munsif the 

mortgagee decree-holders appealed to the Judicial 
Commissioner of Chota Nagpur who disposed of the 
appeal on the preliminary ground that the appellant 
was not a representative of the judgment-debtor 
under the mortgage decree and, therefore, she had no 
locus standi to prefer any objection in the course of the 
execution proceedings. The learned Judicial Com­
missioner, however, did not devote his attention to 
the other question, namely, whether the Court was 
competent to sell the land in question in view of the 
provisions of section 47 of the Chota Nagpur Tenancy 
Act.

The appellant has now preferred the second 
appeal and it is urged by the learned Advocate for her 
that the learned Judicial Commissioner was in error 
in holding that she was not a representative of the 
judgment-debtor. It appears from the judgment of 
the learned Judicial Commissioner that it was 
conceded before him by the pleader who appeared for 
the present appellant in his Court that she was not a 
representative of the judgment-debtor, and, in my 
opinion, the learned pleader was quite right in making 
this concession. The question as to whether a pur­
chaser of the judgment-debtor’s property is his 
representative or not, has been the subject of con­
flicting decisions; but without referring to all those 
decisions, it is enough to point out that in this case 
the appellant cannot be held to be a representative of 
the judgment-debtor because she would not be bound 
by the mortgage decree which has been passed as 
between the decree-holders and the mortgagor. If,
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therefore, she is not bound and not affected by the 
decree, it is obvious that she cannot be deemed to be musŵ ut 
a representative of the judgment-debtor merely Jamuni 
because she purchased the entire holding, a portion 
of which had been mortgaged. That being so, the 
learned Judicial Commissioner was correct in his view Fazl 
that the appellant could not intervene in the execution 
proceedings. The fact, however, remains that apart 
from whether the appellant objected to the sale or 
not, it Avas' the duty of the court, in which the execu­
tion proceeding wa-s started, to decide whether the 
property sought to be sold could be sold or not.
Section 47 of the Chota Nagpur Tenancy Act 
provides in plain terms :

“  N o  d e c r e e  o r  o i 'd e r  s h a l l  b e  p a s s e d  b y  a n y  c o u r t  fo r  t h e  s a le  o f  
t h e  r ig l i t  o f  a r a iy a t  in  h i s  I io ld iu g ,  n o r  s h a ll  a n y  s u c h  r ig h t  b e  f^old in  
e x e c u t i o n  o f  a n y  d e c r e e  o r  o r d e r . ”

The provisions of this section have been elaborately 
explained in several decisions of my learned brother; 
but in the present ease it will be necessary to refer to 
one of these only, that being the decision in Riqmath 
Mcmdal v. Jagannath Mandali}) in which it was 
pointed out that once it is found that the lands sought 
to be sold form a raiyati holding, whether the judg- 
ment-debtor took the objection or not, the sale of such 
a holding cannot take place in the face of the clear 
provisions of section 47 of the Chota Nagpur Tenancy 
Act. In the present case although under section 46 
the tenant coilld mortgage the holding or a portion of 
the holding for a period not exceeding five years, yet 
by reason of the plain provisions of section 47 that 
holding could not be sold in execution of the mortgage 
decree. That being so, in order to satisfy ourselves 
as to whether the land in question forms a part of the 
raiyati holding, we have examined the record and we 
are of opinion that it did form part of such a holding 
and so it cannot be sold. That being so, in my 
opinion the view taken by the Munsif is correct and 
should be upheld.
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1936, T h e  a p p e a l is , th e re fo re , a llo w e d  a n d  th e  o rd e r
MuZiMMAr"of lea rn ed  J u d ic ia l C om m is'sion er is set a s id e .

3.YM-DNI As both th e  parties have partially su cceed ed  in th e ir  
resp ective  contentions each party will bear his own 
costs in this Court and the C o u r t  below.
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V.
BhOLARAM'.

M a c p h e r s o n , J.— I a^ree.
A l t , J . A ffea l allowed.

REVISiOWAL C R I M I N A L  
1936. Before Dhavle and AcjanoaJa, JJ.

January, ACHAEA-JA SINGH
10.

V.

IvING-EMPEROE.-*-

Code of Cnminal Procedme, 1898 (.let 7  of 1898), 
section 531 et. cet.— Magistrate, furisdiction of, to try 
offence committed in another district— failure of justice, proof 
of, ujhether necessary.

Wliere the petitioners were charged with having taken 
two Mniida girls from lianchi to Monghj^r anrl passed them 
on to two Eajputs as brides for a consideratioji of Es. 200 
each and were tried nnder sections 366, 366A arid 420 of the 
Indian Penal Code, but were acquitted on the charges under 
sections 366, 366A and were convicted under section 420 
only. In revision before the High Court it was contended 
that the offence of cheatmg was connnitted in Monghyr and 
so the Magistrate of Eanchi had no jurisdiction to try them.

Held, a conviction cannot be set aside merely on the 
gromid that the trial has taken place in a wrong district, but 
the party aggrieved is entitled to liave the conviction set aside 
if he shows that “ such error has in fact occasioned a failure 
of justice

Musammat Bhagioatia v. Emperor(i-), distinguished.
Held, also that the policy of sections 531 to 538 of the 

Criminal Procedure Code is to uphold in most cases the orders

■* Criminal Revision nos. 650 and 661 of 1936, against an order 
of F. F. Madah, Esq., i.e.s., Judicial Commissioner of RanoM, dated 
the 14th of October, 1985, af&rming the decision of Rai Sahib Jng 
Dutt, Subdivisional Magistrate of Ranchi, dated the 22nd June, 1935.

(1) (1924) 83 Ind. Cas. 577.


