
__ cannot now turn round and question the execution on
SijRo ground that there was no decree.

lw?sTm I merit in this appeal and would dismiss
it witli cofttfl.
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REViSIONAL CRIMINAL. 
Bcforv Jcnnes and Sdtirnle/rs, JJ.

HA H AT CJiANDRA DAS MAHAI^ATRA

1935. V.

Dece mhet, K ING-EMPEROK.

Orlam Tcnm cy Act, 1913 {Act I I  of 19.1S), sections 65 
and (37— order of fine passed against landlord for not gmntinfi 
■rent rciwipts, if ■rcmsablc by High, Court.

xVn order of fine ptissed by the SnbdiviRional Officer against 
a landlord under section 67 of the Orissa Tenaucy Act, 191B, 
for not granting receipts as required by section 58 is an 
oi-der j âssed by a Revenue officer and is subject to appeal 
to the Collector under the Act', and the High C'̂ ourt Iuih no 
jnrisdictioi'i to I'evise that order,

I^aik Pandi'ij v. Bidija Pandcyi^) and Emperor v. Mahant 
RiiiiulasC^], disiingniBhed.

The facts of the case material to this report are 
set out in the judgment of James, J.

G. P. Das and G. C. Das, for tlie petitioners.
No one for the Crown.
James, J .—On the 11th. o£ December, 1934, a 

number of raiyats petitioned the Collector of Balasore,
■>=Crimiuai Revision nos. 639 to 548 of 1935, from an order of 

E. C. Das, Esq., District Magistrate of Balai5ore, dated the 16th 
Atigu.st, 1933. ‘

(1) (1016) 1 Pat. L. J. 149.
(2) (1004) 9 Oal. W , N. 8I§,



alleging various acts of oppression against tlieir__
landlord and liis talisildar. The Collector referred 
the petition to the Subdivisiorial Officer for eiiqiiiry Chandea 
and report. The Snbdivisional Officer, on the 21st ,. 
of May, 1935, reported to the Collector that the " 
tenants were not obtaining receipts prepared in the 
form prescribed by section 65 of the Orissa Tenancy Ehpeeoh. 
Act, and that the landlord was therefore liable to be J.
fined under section 67(5) of the Act. The Collector 
on the 5th of June remarked on tliis repoi't tliat the 
Snbdivisional Officer was competent to dispose of the 
matter, and remanded the proceedings to him for 
passing final order in the case. He cited Government 
notification no. 4878 of the 19th of Jmie, 1916, 
which is a notification issued under section 3(4) of the 
Oris'sa Tenancy Act whereby all Subdivisional Officei's 
are empowered inie?' alia to discharge the functions of 
a Collector under section 67 of the Orissa Tenancy 
Act. The Subdivision al Officer, on receiving these 
orders, completed his proceedings and fined the 
landlord under section 67 of the Orissa Tenancy 
Act. The landlord then moved the District Magis
trate for the exercise of his re visional powers under 
section 435 of the Code of Criminal Procedure, 
praying that the record of the proceedings should be 
forwarded to the High Court under section 438 of 
the Code with a recommendation for revision of the 
order nnide unde]' section 67 of the Orissa 1’enancy 
Act by the Snbdivisional Officer. The District 
Magistrate dismissed the applicatio]i, pointing out 
that the Snbdivisional Officer had disposed of these 
cases as a Revenue officer, and that if the ])etitioners 
were aggrieved they should have appealed to the 
Collector under sub-section [8) of section 67 of the 
Oris'sa Tenancy Act.

Mr. G. P. Das on behalf of the petitioners argues 
that an order made by a Collector under section 6T of 
the Orissa Tenancy Act is made in a criminal proceed
ing, and that, therefore, the High Court has 
Jurisdiction to revise that order in suitable ^ases,
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He quotes the decision of Mullick, J. in Naik Pandry 
fu7vT Fandey{^), a case in whicli a suit for

Cii.vNDRA malicioiTS prosecution had been instituted against 
persons who had made a complaint before a Collector 
■*-̂ nder section 58 of the Bengal Tenancy Act. All 

King- that is decided in that case is that a complaint of that 
ej[pekoe. is such a complaint as would give rise to an
JuiFs j ’̂̂ 'Ction for damages for malicious prosecution if it 

should be made without just and reasonable cause. 
But in deciding that case Mullick, J. quoted a 
decision of the Calcutta High Court in Einperor v. 
Mahant Ramdas(^) wherein the order of a Subdivi- 
sional Magistrate imposing a fine under section 58 of 
the Bengal Tenancy Act was set aside by the High 
Court. The Sessions Judge making his reference in 
that case had expressed some doubt whether the 
Magistrate had jurisdiction in the matter; but the 
High Court decided that the Magistrate had jurisdic
tion to try the landlord for the act specified in section 
58( )̂ of the Bengal Tenancy Act, namely, failure to 
prepare and retain counterfoils in rent receipts.

In the Bengal Tenancy Act as it then stood, 
sub-section (3) ran as follows:

“ I f  a la n d lord  w itliou b  rea son a b le  cause fa ils ' to  p re jjn ro  a n d  
reta in  a o o u n te r fo il or c o p y  o f  a r e c e ip t  o r  K tatem ent a« re q u ire d  b y  
eitlie.r o f  tlie  sa id  s e c t io n s , h e  shall b e  puuiH lied w ith  lin e  Avliich m a y  
extend  to  f i fty  ru p e e s . ’ ’'

The Bengal Tenancy Act was amended in 1907, 
wlieii the existing sub-section (3) was substituted for 
the original sub-section. The amended sub-section 
makes it clear that the fine if it is to be imposed, is to 
be imposed by the Collector; and that the appeal lies 
to the Commissioner of the Division which, subject 
to any order passed on revision by the Board of 
Revenue, is to be final. Since the passing of Bengal 
Act I of 1907 which amended the sub-section a, 
magistrate has not had jurisdiction to act under 
section 58 of the Bengal Tenancy Act. The rule in

(1) (1916) l~iat. L. J. 149. — — ™
{%) (1904) 9 Cftl. w. N, 816,
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Em'peror v. Maliant Ramdasi^) determining tlie 
question of whether a magistrate can take action 
under section 58 of the Bengal Tenancy iVct, is no Chandka
longer law, because its basis was destroyed by tie
legislation of 1907. The learned District Magistrate " '
acted rightly in declining to make any reference to K in g -

the High Court. We have no jurisdiction to revise 
the order of the Subdivisional Officer. He pointed j .
out rightly that the proper remedy of the petitioners 
lay in the appeal provided by sub-section {8) of 
section 67 of the Orissa Tenancy Act.

We cannot interfere in these cases and the 
petitions must be dismissed.

S a u n d e r s , J.— 1 agree.

Rule discharged.

APPELLATE CIVIL.

Before Agarwala and Varma, JJ.

SECKE'FARY OE STATE FOR INDIA IN COUNCVIL

V. 19S5.

AMAKNATH.^-^ Noveniher^
29,

Ctidc of Civil Procedure, .1908 (Act V of 19l>8), section ^0 '‘Dccemher,
■— noticc— suit against Sccrctary of State impleaded as pro 2. 
forma defendant^ ivithout notice, if maintainahlc.

Seciion 80 of the Code is express, explicit and iiiamlatory.
It admits of no impJicatioiis or exceptions. Notice must be 
served on the Secretary of State. It is ininraterial (hut he 
was impleaded as a pro forma defendant and that no relief 
was claimed against him.

•’Appeal from Appellate Order no. 169 of 10;S5, I'roiti an order of 
-T. G. Shearer, Esf|,, i.e.s., Bistriot .Tudge of Patna, dated the 13th 
Mareh, 1985, reversing an order of liabu Satnar?«,n Cijaudhuri,, Mupsif 
of Barh, dated the 20th July, 1934.

■ (1) (1004) 0 Cal, W, N, 816,


