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1̂ 36. been in fact such a contract, then the contract what- 
SATY.4I3ADI IS, If It Is provecl, should be recorded as the

Sahtt adjustment of the decree. The case should be 
disposed of by the learned Subordinate Judge as soon 

M a n i  S ahtt. can possiblv do so.
CotniTNE'Z,
Terrell,

C.J

1936.

I would allow the appeal with costs. 
S a u n d e r s , J.— I agree.

yi'pj)eal alloived.

Deceynber,
20.

January, 3,

LETTERS PATENT.
Before IForf and Rou'land, JJ.

S0EA13JI D A D A B H A I
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Railways Act, 1890 (Act IX  of 1890), sections 58, 75 and 
IS— declaration of value of valuaUe articles— plaintiffs 
whether can recover damacjes for loss according to true value 
and go behind the declaration— declaration found to he false—  
Estoppel.

The plaintiff sued the Railway Compauy for damages for 
loss of a certain quantity of Ganja in transit out of a package 
whicli was part of a consigmnent and had made a declaration 
as regards the value of the entire consignment at the time of 
delivering the goods for despatch. The plaintiff valued the 
claim at a price in excess of the proportionate value according 
to the declaration.

Held, (i) the words “  shall not exceed the value so 
declared ” in section 75(2) must be read subject to the context, 
viz. “ the compensation recoverable in respect of such loss, 
destruction and deterioration and therefore the contention of

* Letters Patent xippeal no. 63 of 1935, from a decision of the 
Hon’tile Mr. Justice Pazl Ali, dated the 26th. of March, 1935, in second 
appeal no. 96 of 1932 (Cuttack Circuit), modifying the decree of 
Babxi Bamesh Chandra Mitra, Subordinate Judge of Sambalpur, dated 
the 7th of June, 1932, in turn confix*ming the decision of Babu 
Sailendra Bhusan Sen Gupta, Muasif of Satnbalpur, dated the 8th of 
Octobers 1931.
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the plaintifi: that he was entitled to go behind the declaration 
as to value and prove that the real value for the whole or a 
portion was in excess of the declared value was not tenable.

(ii) When parties have agreed to act upon an assumed 
state of facts their rights between themselves are justly to 
depend on the conventional state of facts and not on the truth. 
M ’Cayica v. The London  and N orth-W estern Railway 
Company(}), followed.

(iii) It was npon the basis of the declaration that the 
parties contracted., n.nd it was iijpon that basis that the Railway 
Company fixed the rate of carriage and therefore tlie plaintiff 
was estopped from alleging that the declared value \'̂ âs not 
the true value of the goods.

Per R o w l a n d , J .

Held, ({) that tlie section strictly interpreted contem­
plates a deelaration regarding the contents, and their value  ̂
of each package.

(ii) Section 75, clause (.2), must be read in connection with' 
sections 58 and 78 of the xA.ct, Section 58 requires the con­
signor if so required by an authorised railway servant to 
deliver “ an account in writing ” containing “ such a descrip­
tion of the goods as may be sufficient to determine the rate 
which the railway administration is entitled to charge 
If the account is nuiterially false tlie pj’ovisions of section 78 
of tlie Act will become applicable.

(Hi) That tlie “ declaration ” is not a separate thing from 
the “  account ”  and “ description ”  referred to in section 58; 
the pro\'isions in section 58 arc of general application but that 
in the special circiunstances described in section 75 the account 
and description to be given under section 58 must include a 
declaratio]! as to value.

(iv) That the value of the consignment as given in the 
declaration ])eing false, the plaintitf was debarred from 
recovering more than the value calculated in accordance with 
the description and valuation of the consignment as contained 
in the declaration.

Appeal by tlie piaintii!.
The facts o f the case material to this report are 

set out in the jiidgment of Wort, J.
(ISei) 3 h 7and G. M 3; 159 Eng. Eep. 563.,
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Tasin, Tufiiis, for the appellant.
S. N. Bose and N, C. Ghosh, for the respoiicleiit.
W ort, J .— This is an appeal from a decision, of 

my learned brother .Fazl Ali sitting in ap|')eal from 
an appellate decree arising out of an action in which 
the plaintiff claimed damages or compensation for the 
loss of certain goods which were in transit on the 
defenda,nt railway.

A  number of questions arose in the Courts below, 
but the only matter which comes up for determination 
in th.is C'oiirt is the f)roper construction to be pLn.ced 
on section 75 of the Railways Act. The goods' whiĉ h 
wore carried on tlie defendant railway were six 
pacha,ges f)f gajija tlie weight of Avhich, according to 
the declara.tion, wa.s six maunds but ultimately the 
packa,ges proved to weigh eight maunds' and tAventy- 
four seers. No question arises now with regard to 
the matter, and, as my learned brother Fazl Ali has 
pointed out, the defendant company admitted their 
liability to the extent of Rs. 85-5-0. During transit 
one of the packages was pilfered and some 11 seers 
9 cliitaks’ of ganja was extracted, and for that loss the 
plaintiff’ s claim, was preferred for Rs. 541 which 
according to the plaintiff was the value- of the goods 
lost. In pursuance of section 1b(l) of the Eailways 
Aci, the goods' being in value more tha.n Rs. 100, the 
plaintiff made a declaraiton that the value was 
fes. 1,800. The E.s. 541 claimed in the action did not 
represent a, proportionate value of Es. 1,800 but a 
proportion of wh-at they now state to be the true 
value; in other Avords, the plaintiff claimed to go 
behind that declaration of valua,tion and claimed to be 
entitled to prove the true value of the goods. In 
RU'fiport of the claim for Es'. 541 reliance Avas placed 
u|')on the word s of sub-section (S) of the section 
which are:—

“ "When any parcel or package of which the value has been 
iieclared '..inder p.ub-sectioii (1) has been lost or destroyed or has 
deteriorated, the compensation recoverable in resx)ect of such loss, 
destruction or deterioration shall not exceed the value so declared ” ,
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The appellant’ s case is in substance tliat the 
declared value merely limits tlie total amount of the 
claim, and that amount may be claimed either for the 
total amount of the consignment or a part, and there­
fore, he is at liberty to go behind the declaration 
to value and to prove the real value for the whole or 
a portion, so lono’ as the value for the whole or a 
portion, is not in excess of tlie declared value. In 
my judgment there is no foundation for that argu- 
Tiient. It is an ;ir,9;ui>ient which in my opinion 
itnru'es rlie oTaminntical meanine; o f the words ' ‘-shall 
not oxceerl tiie vnlnc so decl.'ired and at the sa-me 
time entii-ely iL-urrres the context of the section. The 
words “  shall not exceed th.e value so declared ”  in 
my jiidpinent implies that a claim, may be less than 
the YfiJue declared. A^ain, when construing the 
words “  shall not exceed the value so declared ” , the 
c o n .te x t  is t o  be taken into consideration, the words of 
the context being— “  compensation recoverable in 
3’eB]}eet of soch loss, destruction or deterioration 
It is im.]}ossible in m..y view to ,so,y that in the case of 
d e te r io T ‘; 'i t io n  of a jiackage or packages tb.e whole 
aniop.nt 30 declared sliould be recoverecl as damages. 
On a plain construction of tbe section it seems to me 
that the argument of the plaintiff fails.

Bu,t assumino' for the moment that the construc­
tion of the appellant renresented here by Mr, Yunus 
is to be taken as one o f alternative constructions of 
ĵh,e section, and to that extent the section is ambi- 
1̂1.011 s, that constru.ction must be placed upon tbe 

section which is at once not unreasonable and is in 
c;)nformity with wellknown legal ];)rinei]>]es„ Now 
the first principle w^hich we should ajiply in those 
r-ircumstaiices would be this tbat the law" o f dama,p;es' 
entitles a, |)Iainti.ff, whether attempting to recover' in 
contract or in tort, such dama,ges as hs has incurred 
and that only. Now, Mr. Yunus at first admitted 
that liad the Rs. 1,800 been the true value declared 
he would have been limited to the amount as damages 
which has !)een awarded to bim. _ Seeing where that
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admission led him to lie withdrew it, but the with­
drawal does not assist him for the principle of the 
admission is so clear as to be almost unnecessary to 
state: in other words, it is impossible to contend that 
the plaintiff could (assumino' the declared value to be 
the true value) recover the whole of the declared value 
in respect of a portion of the ^oods only. Once that 

W o r t , j . principle is recognized, it is obvious that the only 
question which arises (the determination o f which 
determines the question in issue) is whether the 
plaintiff is entitled to go behind the declaration he 
has made. One fact is clear and that is that it was 
on the basis of this declaration, that the parties con­
tracted, and the Railway Company relying upon that 
dechiration determined the rate at which the goods 
should l)e carried. In the case of valuable goods the 
Company may fix a rate which to some extent com­
pensates them and insures them for any loss for which 
they might ultimately be held to be liable.

Now, once having stated that principle, it seems 
to me that the matter is determined by reason of a 
certain decision which in my judgment is equally 
applicable in this regard to India as to England. 
It must be remembered in this connection that I am 
determining the matter on the assumption that there 
are two ])ossible constructions to be placed on the 
section In the case of M'Canee v. The London and 
NortJi-Western Rail/way Gom'panyi}-) Williams, J, 
made this observation When parties have agreed tc 
act upon an assumed state of facts their rights 
between themselves are justly made to depend on the 
conventional state of facts and not on the truth. 
Applying that rule to the present case, we think that 
both parties are bound by the conventional state of 
facts agreed upon between them ” . The conven­
tional state of facts there referred to was 'the 
valuation placed upon certain goods carried by the 
defendant Railway Company. But even apart 'from

(1) (1864) 3 H. and 0. 348; 159 E. R. 563,
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any application of any authority in England on the 
question, the matter seems to l3e conclusively deter­
mined on the principle o f section 115 of the Evidence 
Act which provides:

. “  W h e n  o n e  ]ierson  Jins, Iiy ]iis  doc-Iai’i'ii!■ . n i't o r  o m iss io n
in te n t io n a lly  cvansed o r  ]ii-a 'm itted a n oth er  p e rso n  to  l)e lio v e  a th in g  to  
1)6 tru e  and  to  a ct  u p o n  su c li h a lie f, n e i l l ie r  h e  n o r  Iiis re p re se n ta tiv e  
■shall lie a llo w e d , in  a n y  f^uit o r  j jro e e o d in g  b e tu 'e e n  h im s e lf  find siicli 
p e rso n  or h is  re p re s e n ta tiv e , t o  d en y  th e  truuli o f  th a t  t h i n g . ”

This well-known principle of estoppel seems to me 
to a]jply in terms to the facts of this case. It is upon 
the ba-sis of the declaration that the parties contract­
ed, and it v;as upon tliat basis that the Railway 
Company fixed the rate of carriage, and, that being 
so, the plaintiff is now estopped from alleging that 
the declared value is not the true value o f the goods. 
That disposes of the one question on which the matter 
depends, namely, whether the plaintiff could go 
behind his' declaration; he having admitted and 
declared the true value, he could recover only that 
portion wdiich represented the loss which he has 
sustained.

There AÂas another aspect of the case suggested 
by the Bench in the course of the argument which was 
merely a comment upon the argument advanced and 
arises under the first sub-section of section 75 of the 
Railways Act. The Avords used in the sub-section 
are—

,.-̂v
''’V any parcel or package delivered to a railway administration for 

carriage by railway, and the -value of such articles in tlie parcel or 
package exceeds one hundred rupees

In such a case the consignor or the customer must 
declare the value of parcel or package. It may very 
well be that the word “ parcel ” is used in the 
technical sense of covering the whole consignment, 
but it is, I think, sufficiently clear from the section 
that the Railway Company could have called upon 
the plaintiff to value each of these packages. In any 
event, taking his declared value at Rs. 1,800, there

1936.
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1936. being six pa,ckages o f a,.pproxiiiiately the same weight, 
it is o}3vioiis that each of these packages w ould Ije 
aipproxiiiiateiy Rb. 300 in value according to the 
deciaratioD of the value of the total. That means 
this that the argument which we are asked to accept 
involves the |:).roposition that the plaintift conkl recover' 
witli regcird to part o f one of these packages more 
than the value of the whole. Whichever way one looks 
at the matter, it seems to me that the argument of the 
appellant cannot be supported either in the matter of 
what is the true construction to be placed upon the 
section, or, in the event of there being any ambiguity, 
the principles which should be applied, in construing 
the section.

In my judgment the decision of the learned 
Judge in the Court below is right. The appeal, 
therefore, fails and must be dismissed with costs.

R o w la n d , J.— The only question for decision in 
this appeal is to what amount of damages the plaintiff 
is entitled for loss of 11 seers 6 chhataks o f ganja 
in transit over the defendant railway line. This 
ganja was contained in a package weighing 1 maund 
17 seers being item no. 6 in a consignment of six 
packages of ganja each containing about 1 maund 
of ganja and the weight of each package including 
the packing being 1 maund 17 or 18 seers'. The 
contents of the packages were declared to be ganja 
and the value o f the consignment was declared at 
B.S. 1,800. The plaintiff claimed compensation alf 
Rs. 46-14-0 per seer based on the cost Rs. 6-14-0 ancl 
duty Es. 40 per seer and was allowed compensation 
at this rate by the Munsif and the Subordinate Judge, 
the decree being for a sum of Es. 533-3-3.

Ill second appeal a single Judge of this Court 
accepted the contention of the railway company that 
the value of the entire consignment having been 
stated as Rs. 1,800 for six maunds the plaintiff was 
entitled only to so much compensation as was propor­
tionate to the quantity of the ganja lost as



coiiipared with the quantity coiisig '̂iied. lie  therefore 
moclifiecL tlie decree a.iid awa,rded the plaijitiii com.- soeabji 
peiiS'atioii o,t Bs. 7-8-f) per seer correspoiicliiig to Dadabhai 
lla. 300 Ber iiia'oiid or Rs. 1,8'*0 for six maiiiids and» i  ̂0 AT<passed a decK=e for Hs. B5-5-0. I'he conteiiticii oi 
the ijhibitiif iii Fa.teiit is tha.t the view liAiLWAv
tjilvCi] !s3' the M’ni]:df hbis tlie Siibordinate Judge was Company, 
correi't aii(i tl'ie ileijree passed hv tiieiii should i)e Rowland, j. 
restored.

We have not !}eeii shown any authority bearing; 
directly on the point for decision and I propose to 
consider and apply tlie statutory provisions of the 
Indiai] Railways Act. Section 72- is the section, 
defining in general terms the responsibility of a 
railwav administration for loss, destruction or 
deterioration of animals or goods delivered to the 
administration for transport. The responsibility is 
said to be that of a bailee under sections 151, 152 and 
161 of the Indian Contract Act, 1872. Sections 151 
and 152 are the sections requiring of the bailee the 
exercise of ordinary prudence and care and section 
161 states the rigdits o f parties' on failure of the bailee 
to fullill his duties. It runs thus:—-

“ If, by tlie defaulfc of the bailee, the goods are not returned, 
ilLilivLTt'd or iondereil ;it the proper time, he is responsible to the 
bailcir for aiiy los:-;, de: îructiorj, or deterioration of the goods h'om 
that time.”

The courts of fact have held that the Bengal Nagpur 
Railway Company were negligent during the transit 
of the "packages in question. We have to consider’ 
how far the provisions of section 161 of the Contract 
Act read with section 72 of the Railway Act which 
may appear f  -rirna jade  to impose on the railway 
company liability to make good the entire loss sustain­
ed are modified by what we find in other relevant 
sections. Section 75, clause (1), runs as follows:—

“ When any articles mentioned in the second schedule are 
contained in any parcel or package delivered to a railway administra­
tion for carriage by railway, and the value of sueb. articles in tlie

VOL. X V .]  PATNA SERIES. 401



1936. pai-eel or paelcage exceeds one liundred rupees, tlie railway administra-
----------------  tiou sliall uot be respoi\i=ible lov tlie loss, destruction or deterioi'ation of

SoRABJi the parcel or package unless the person sending or delivering the parcel 
lJATJAiiHA.1 or package io the administration caused its value and contents to bo 

V.  declai'ed or clcelaTed tliem at the time of the delivery of; the parcel or 
B e n g a l- package for carriage by raibray, and, it so required l)y tlie adxiiinistra- 
Na&pur tion, paid or engaged to pay a perceningo on the valne so declared by 
RatIjWAY -way of compensation for increased rislc.”
Cr-MPANY. . . . ^

On mis sub-section a. question may arise as to wnetiier 
Rowland, -T\ eolisigiior caii be said to have made any 

declaration regarding the contents and value of the 
package item no. 5 of the consignment from which 
package 11 seers 6 chhataks of ganja were missing. 
The declaration made was in respect of the entire 
consignment of six packages, It seems to me that 
the section strictly interpreted, contemplates a dec­
laration regarding the contents, and their value, of 
each package. In the circumstances of this case it 
appears' to have been understood between the consignor 
and the railway that each package contains one maund 
of ganja and the whole of the proceedings have gone 
on the assumption that all the ganja in all the 
packages was of the same quality and value. It 
seems to me that if there was any declaration regard­
ing the package item no. 5 at all it was an implied 
declaration that the value of, each package, and 
therefore of this package, was Rs. 300. As a result 
of this the plaintiff if he succeeded in his main con­
tention would not be entitled at the utmost to more 
compensation than Rs. 300. The only alternative to 
this view would be to hold that there was no declara­
tion as to the value of the contents of any particular 
package of the consignment and if that view was 
taken, the plaintiff would be entitled to no compensa­
tion at all having regard to sub-section (£) of section 
75. This sub-section enacts

“ Mhen any parcel or package of which the value has been 
declared uuder sub-section (/) has been lost or destroyed or has 
deteriorated, the compensation recoverable in respect of such loss, 
desfcrucijion or deterioration shall not exceed the value so declared and 
the burden of pioving the value so declared to hava been the true value 
shall, notwithstanding anything in the declaration, lie on the person 
claiming the compensation/-’

4 0 2  THE INDIAN LAW REPORTS, [vOL. XV.



This sub-section has been understood by the Miinsif 
and the Subordinate Judge as merely limiting the sob,veji 
total compensation recoverable for loss o f the goods dadabhm 
or any part of them; and if the section stood alone 
tb.ere might be much to be said for the view that 
compensation is not to be limited further than it is raiî way 
expressly limited by statute. My learned brother has C o m p a n y . 

discussed the general principle of la,w applicable j.
upon which he finds such a view not to be tenable.
I would like to add tha.t section 76, clause (S), must be 
read in connection with certain other provisions of the 
Act to whicii I shall now refer. Section 58 requii'es 
the consignor if so requested by an authorised railway 
servant to deliver an account in writing contain­
ing
"  sucli a deserijjlioQ oi the goods as may be sufficient to detemiine 
tlie rate which the raihi'ay admiBistration is entiileJ: to charge,”

I f the account is materially false the 'provisions of 
section 78 of the x^ct \\ill becom.e applicable. There­
fore we have to consider v̂ l̂iether a declaration 
made for the purposes of section 75 is to be regarded 
as part of the account and description referred to in 
section 58. The language used in the two sections is 
not identical but speaking for myself in my opinion 
the declaration " ' is not a separate thing from the 

account ”  and description referred to in section 
58; it appears to me that these provisions in section 68 
are o f general application • but that in ' the special 
circumstajices described in section 75 the account and 
description to be given under section 58 must include 
a declaration as to value. In taking this view 
I observe that section 75, clause (1), contemplates 
payment of or engagement to pay a percentage on the 
value declared by way of compensation for increased 
risk; while section 58 speaks of such a description of 
the goods as may be sufficient to determine the rate 
which the railway administration is entitled to charge.
It is clear that had the full value been declared the 
railway would have been entitled to charge more.
Section 78 . though not divided into sub-sections 

3 ■ .2
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contains two distinct provisions relating to responsibi­
lity for the loss, destruction or deterioration of goods 
with respect to the description of which an account 
materially false has been delivered under section 58. 
First, it is enacted that if the loss, destruction or 
deterioration is in any way brought about by the false 
account the railway administration shall not be 

EôYLAND, j. responsible at all. This covers cases where the nature 
of dangerous goods has been fraudulently concealed 
and damage has resulted. Secondly, that in any case 
the administration shall not be responsible
“ for an amount exceeding the value of the goods if such value were 
calculated in accordauce with the description contained in the false 
account.”

On the facts as found the declaration given for the 
purposes of section 75 in the case before us was false 
in so far as it represented the value of the consign­
ment to be Rs. 1,800 only; and in so far as that repre­
sentation was the basis of the calculation of percen­
tage payable by way of compensation for increased 
risk, this was a material part of the declaration, 
account and description of the goods. I am of 
opinion, therefore, that the second part of section 78 
applies and that the plaintiff is barred from recovering 
more than the value of 11 seers, six chhataks calculated 
in accordance with the description and valuation of 
the consignment contained in the declaration. On 
this view I agree that the appeal should be dismissed 
with costs.

Appeal dismissed. 
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