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1956.  heen in fact such a contract, then the contract what-
i €Ver it is, if it is proved, should be recorded as the
ssmv adjustment of the decree. The case should be
disposed of by the learned Subordinate Judge as soon

V.
Mant SAHT. a6 he can possibly do so.

Cﬁ;“;;&‘z,‘ I would allow the appeal with costs.
I Saunpees, J.—T agree.
Appeal allowed.
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BENGAL NAGPUR RAILWAY COMPANY.*

Railways Act, 1890 (det IX of 1890), scctions 5S. 75 and
78—declaration of wvalue of wvaluable  articles—plaintiff,
whether ean recover damages for loss according to true value
and go belind the declaration—declaration found lo be false—
Estoppel.

The plaintiff sued the Railway Cowwpany for damages for
loss of a certain quantity of Ganja in transit out of a package
whichh was part of a cousignment and had made a declaration
as regards the value of the entire consignment at the time of
delivering the goods for despatch. The plaintiff valned the
claim at a price in excess of the proportionate value according
to the declaration.

Held, (i) the words ‘‘ shall not exceed the value so
declared * in section 75(2) must be read subject to the context,
viz. ‘‘ the compensation recoverable in respect of such loss,
destruction and deterioration and therefore the contention of

* Letters Patent Appeal no. 63 of 1925, from a decision of the
Hon'ble Mr. Justice Fazl Ali, dated the 26th of March, 1935, in second
appeal no. 96 of 1932 (Cuttack Circuit), modifying the decres of
Babu Ramesh Chandra Mitra, Subordinate Judge of Sambalpur, dated
the 7ih of June, 1932, in turn confirming the decision of Babu

Sailendra Bhusan Sen Gupta, Munsif of Saﬁlbalpur, dated the 8th of
Dctober, 1931,
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the plaintiff that he was entitled to go behind the declaration

as to value and prove that the real value for the whele or a
portion was in excess of the declared value was not tenable.

(#1) When parties have agreed to act upon an assnmed
state of facts their rights betw een themselves are justly to
depend on the conv entional state of facts and not on the truth.
M’Cance v. The London and North-TWestern Railway
Company (1), followed.

(i) It was upon the basie of the declaration that the
parties contracted, and it was upon that basis that the R&ilwuy
Company fixed the rate of carviage and therefore the plaintiff
was estopped from alleging that the declared value was not
the true value of the f-oods

Per Rowraxn, J.

Held, () that the section %hict]; interpreted contem-
plates a dce«lamhon regarding the contents, and their value,
of each paciage.

(i1) Section 75, clause (2), must be read in connection with
sections 58 and 78 of the Act. Section 58 requirves the con-
signor if so required by an authorised railway servant to
deliver ** an account in writing ** containing *“ such a descrip-
tion of the goods as may be sufficient to determine the rate
which the railway adwministration is entitled to charge ™
If the account is waterially false the provisions of section 78
of the ;\ct will become applicable,

(iiiy That {lm “ dodamtmn " is nob a separvate thing from
the .u,munt, Tand °° deseripbion 77 referred to in section 58;
the provisions in section 58 arc of general application bub that
in the special civenmnstances described in section 75 the account
and description to be given under section 58 must include a
declaration as to value.

(iv) That the value of the consignment as given in the
declaration being false, the plaintiff was debarred from
recovering 1nore than the value calculated in accordance with
the description and valuation of the consignment as contained
in the declaration.

Appeal by the plaintiff.

The facts of the case material to this report are
set out in the judgment of Wort, J.

(1) (1864) 3 H. and C. 543; 159 Eng. Rep. 568,
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Yasin Yunus, for the appellant.
8. N. Bose and N. . G'hosh, for the respondent.

Wort, J.—This Is an appeal from a decision of
my learned brother Fazl Ali sitting in appeal from
an appellate decree arising out of an action in which
the plaintiff claimed damageq or compensation for the
loss of certain goods which were in transit on the
defendant railway.

A number of questions arose in the Courts below,
but the only nmtwr which comes up for determination
in this Court is the proper construction to he placed
on section 75 of the Railways Act.  The gonds which
were carried on the defendant ,nhmv were  §IX
packages of ganja the weight of which, according to
the declaration, was six maunds hut ultimately the
packages moved to weigh eight maunds and twentv-
four seers. No question arises now with regard to
the matter, and, as my learned brother Fazl Ah has
pointed out, the defendant oompany admitted their
liability to th(\ extent of Rs. 85-5-0. During transit
one of the packages was pilfeved and some 11 seers
9 chitaks of ganja was extracted, and for that loss the
plaintiff’s claim was preferred for Rs. 541 which
fmm*dmrf to the phunuff was the value of the gecods
lost. Tn pursuance of section 75(1) of the Rai bfmw
Act, the gonds hemg in value more than Rs. 100, the
plaintifi made a declaraiton that the value was
Pq 1,800, The Rs. 541 claimed in the action did not

vepresent a proportionate value of Rs. 1,800 but
proportion of vhat they now state to he the true
value: in other words, ~the plaintiff claimed to go
hehind that declaration of valnation and claimed to he
entitled to prove the trne value of the goods. Tn
support of the claim for Rs. 541 rliance was placed
apon the words of sub-section (2) of the section
which are:—

“ When any parcel or package of which the value has been
declared under sub-section (7) has been lost or destroyed or has

deteriorated, the compensation recoverable in respect of ‘such ]oss,
destruetion or deterioration shall not exceed the value so declared ”
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The appellant’s case is in substance that the
declared value merely limits the total amount of the
claim. and that amount may be claimed either for the
tntal amount of the (’OD\I(‘HD]er or o part, and there-
fore, he is at liberty to ¢o behind the declaration as
to v alue and to prove the real value for the whole or
a portion, so long as the value for the whole or a
nortion, is not in excess of the ua]&zed valve. In
my judgment there is no foundation for that argu-
ment. Tt is an arocument which in  my opmmn
ignoves the grammatical meaning of the words “‘-shali
not excend the walue so declared  and at the same
tHime entirely ionoves the eontext of the section. The
words ¢ shall not excead the valne s declared >’ in
av judement implies that a claim mayv be less tha
che value declared. Again, when construing tho
words  ghall not exceed the value so declared 7, the
context is to he taken m‘m consideration. the Words of
the context bemo “ compensation recoverable in
respect. of snch L"aqk destruction or daterioration
Tt 1s tmpossible in my view to say that in the case of
deterinration of a nrwl\aoe or packages the whale
amornt so declaved should be recovered as damages.
On a plain constrvetion of the section it seems to me
that the arewment of the plaintiff fails.

But assuming for the moment that the mnstruc
tion of the an‘)eﬂam renresented here by Mr. Yunus
is to Le taken as one of alternative constructions of
Jehe section. and to that extent the section is ambi-
guons, that construction must he placed npon the
section which Is at once not “nreamn.lhle and is in

onformity with wellknown legal prmmn]pq \Tn"'
thc first, nnnw)le which we should ‘Wmlv in thos
dreumstances wmﬂd be this that the Inw of damaoces
untltmﬁ a plaintiff, whether attempunr to recover in
contract or in tort, such damages as he has incurred
and that only., Now, Mr. Vunlls' at first admitted
‘that had the Rs. 1,800 heen the true value declared
he would have been limited to the amount as damages
which has been awarded to him. Seeing where that
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admission led him to he withdrew it, but the with-
drawal does not assist him for the principle of the
admission is so clear as to be almost unnecessary to
atate : in other words, it is impossible to contend that
the plaintiff could (assuming the declared value to be-
the true value) recover the whole of the declared value
in respect of a portion of the goods only. Once that
principle 1s recognized, it is obvious that the only
question which arises (the determination of which
determines the question in issue) is whether the
plaintiff is entitled to go behind the declaration he
has made. One fact is clear and that is that it was
on the hasis of this declaration that the parties con-
tracted, and the Railway Company relying upon that
declaration determined the rate at which the goods
should be carried. In the case of valuable goods the
Company may fix a rate which to some extent com-
pensates them and insures them for any loss for which
they might ultimately be held to be liable.

Now, once having stated that principle, it seems
to me that the matter is determined by reason of a
certain decision which in my judgment is equally
applicable in this regard to India as to England.
Tt must be remembered in this connection that T am
determining the matter on the assumption that there
are two pub_ll)k constructions to be placed on the
section  In the case of M’ Cance v. The London and
North-Western Pmlwaz/ Company(l) Williams, J.
made this ehservation ©° When parties have aoreed te
act npon an assumed state of facts their rights
between themselves are justly made to depend on “the
conventional state of facts and not on the truth.
Applying that rule to the present case, we think that
both mrtles are hound by the conventlonal state of
facts agreed upon between them >. The conven-
tional state of facts ' there rveferred to was ‘the
valuation placed upon certain goods carried by the
defendant Railway Company. But even apart from

(1) {1864) 8 H. and C. 848; 150 E. R, 563,
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any application of any authority in England on the
question, the matter seems to be conclusively deter-
mined on the principle of section 115 of the Evidence
Act which provides:

“When one persen  has, by hir  declaocation,  act or  omission

intentionully caused or pernitted aunther person lo believe a thing to
be true and to act upen suclt bolief, neitler he nor his representative
shall he allowed, in any sait or procecding bebween himsell and such
person or his representative, to deny the truth of that thing.”
This well-known principle of estoppel seems to me
to apply in terms to the facts of this case. It 1s upon
the hasis of the declaration that the parties contract-
ed, and it was upon that basis that the Railway
Company fixed the rate of carriage, and, that being
so, the plaintiff is now estopped from alleging that
the declared value is not the true value of the goods.
That disposes of the one question on which the matter
depends, namely, whether the plaintiff could go
behind his declaration; he having admitted and
declared the true value, he could recover only that
portion which represented the Inss which he has
sustained.

There was another aspect of the case suggested
by the Bench in the course of the argument which was
nierely a comment upon the argument advanced and
arises under the first sub-section of section 75 of the

Railways Act. The words used in the sub-section
are—

o

Vany parcel or package delivered to a 1ailway administration for
carriage by railway, and the value of such articles in the parcel or
package exceeds one hundred rupees .

In such a case the consignor or the customer must
declare the value of parcel or package. It may very
well be that the word *‘ parcel ” is used 1n the
technical sense of covering the whole consignment,
but it is, I think, sufficiently clear from the section
that the Railway Company could have called upon
the plaintiff to value each of these packages. In any
event, taking his declared value at Rs. 1,800, there
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heing six packages of approximately the same weight,
it is obvious that each of these packages would be
approximately IRs. 300 in value according to the
declaration of the value of the total. That means
this that the argument which we are asked to accept
involves the proposition that the plaintiff could recover”
with regavd to part of one of these packages more
than the value of the whole. Whichever way one looks
at the matter, it seems to me that the argument of the
appellant cannot be supported either in the matter of
what is the true construction to be placed upon the
section, or, in the event of there being any ambiguity,
the principles which should be applied in construing
the section.

In my judgment the decision of the learned
Judge in the Court below is right. The appeal,
therefore, fails and must be dismissed with costs.

Rowranp, J.—The only question for decision in
this appeal is to what amount of damages the plaintiff
15 entitled for loss of 11 seers 6 chhataks of ganja
in transit over the defendant railway line. This
ganja was contained in a package weighing 1 maund
17 seers being item no. 5 in a consignment of six
packages of ganja each containing about 1 maund
of ganja and the weight of each package including
the packmg being 1 maund 17 or 18 seers. The
contents of the packages were declared to be ganja
and the value of the consignment was declared at
Rs. 1,800. The plaintifi claimed compensation aff’
Rs. 46-14-0 per seer based on the cost Rs. 6-14-0 and
duty Rs. 40 per seer and was allowed compensation
at this rate by the Munsif and the Subordinate Judge,
the decree being for a sum of Rs. 533-3-3.

In second appeal a single Judge of this Court
accepted the contention of the railway company that
the value of the entire consignment having been
stated as Rs. 1,800 for six maunds the plaintiff was
entitled only to so much compensation as was propor-
tionate to the quantity of the ganja lost as
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tlL\_.ﬁ, by
correct 3
restored.

We have not been shown any authority hearing
directly on *hﬂ point for decision and I propoqe to
consider and apply the statutory provisions of the
Indian  Railways Act. Section 72 is the section
defining in general terms the responsibility of a
rallway  administration for loss, destruction or
deterioration of animals or goods delivered to the
administration for transport. The responsibility is
said to be that of a hailee under sections 151, 152 and
181 of the Indian Contract Act, 1872. Sections 151
and 152 are the sections requiring of the bailee the
exercise of ordinary prudence and care and section
161 states the 1‘1UMG of parties on failure of the bailee
to fulfill his ds ‘ileﬁ. Tt runs thus:—

*If, Ly the defunlt of the bailes, the goods are nof retwned,
dulivered ov tendered st the proper  time, he is  responsible to the

bailor for aiy los, destruction, or deterioration of the goods lrom
that tune.’

The courts of fact bave held that the Bengal Nagpur
Railway Company were negligent during the transit

of the packages in question. We have to consider

how far the provisions of section 161 of the Contract
Act read with section 72 of the Railway Act which
may appear prima facie to impose on the railway
company liability to make good the entire loss sustain-
ed are modified by what we find in other relevant
sections.  Section 75, clause (), runs as follows:—

** When any articles mentioned in the second  schedule are
eontained in any parcel or package delivered to a railway administra-
tion for carriage by railway, and the value of sueh articles in the
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parcel or package exceeds one hundred rupees, the railway administra-
fion sball not be responsible for the losx, destruction or deteriovation of
the parcel or package unless the person sending or delivering the parcel
or package to the administration cansed its value and contents to be
declaved or declared them at the time of the delivery of the pareel or
package for carviage by railway, and, il so requived by the administra-
tion, paid or engaged to pay a pereentage on the value so deelaved by
way of compensation Inr increased risk.”

On this sub-section a question may arise as to whether
the consignor can be said to have made any
declaration regarding the contents and value of the
package item no. 5 of the consignment from which
package 11 seers 6 chhataks of ganja were missing.
The declaration made was in respect of the entire
consignment of six packages. It seems to me that
the section strictly interpreted, contemplites a dec-
laration regarding the contents, and their value, of
each package. In the circumstances of this case it
appears to have heen understood between the consignor
and the railway that each package contains one maund
of ganja and the whole of the proceedings have gone
on the assumption that all the ganja in all the
packages was of the same quality and value. It
seems to me that if there was any declaration regard-
ing the package item no. 5 at all it was an implied
declaration that the value of each package, and
therefore of this package, was Rs. 300. As a result
of this the plaintiff if he succeeded in his main con-
tention would not be entitled at the utmost to more
compensation than Rs. 300. The only alternative to
this view would be to hold that there was no declara-
tion as to the value of the contents of any particular
package of the consignment and if that view was
taken, the plaintiff would be entitled to no compensa-

tion at all having regard to sub-section (2) of section
75. This sub-section enacts :—

“WWhen any parcel or package of which the value has been
declared under sub-section (Z) has been lost or destroyed or has
deteriorated, the compensation recoverable in respect of such loss,
destruction or deterioration shail not exceed the value so declared and
the burden of proving the value so declared to have been the true value

shall, notwithstanding anyihing in the declaration, lie on the person
claiming the compensation, ¥
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This sub-section has been understood by the Munsif
and the Subordinate Judge as merely limiting the
total compensation recoverable for loss of the goods
or any part of them; and if the section stood alone
there might be much to be said for the view that
compﬂns,@tmﬂ is not to be limited further than it 1is
expressly limited by statute. My learned brother has
discussed the general punclplv of law apphcable
uponn which he finds such a view not to be tenable.
I would like to add that section 75, clause (2). must be
read in connection with certain other provmwns of the
Act to which I shall now refer. Section 58 requires
the consignor if so requested by an authorized railway
servant to deliver ** an account in writing *’' contaln-
ing

“such a deseription of the goods as may be sufficient to defelmme
the rate which the railway qrhnnnctmtlou 18 entitlex to charge.’

If the account is materially false the provisicns of
section 78 of the Act will become apphcanle There-
fore we have to consider Whethm‘ * declaration ™’
made for the purposes of section 75 is to be regarded
as part of the account and descrlpmon referred to in
sectini 53.  The language used in the two sections is
not identical but spe nl\mg for myself in my opinion
Lhn " declaration '’ is not a sepamte thing from the
“account 7 aud *° deseription 7 referred to 1n section
58; 1t appears to me that these plOVl‘al()Il%' in section 58
ave of general application but that in - the special
circumstances described in section 75 the account and
description to be given under section 58 must include
a declaration as to value. In taking this view
I observe that section 75, clause (1), eontemplaues
payment of or engagement to pay a percentage on the
value declared bv way of compensation for mcreased
risk; while section 58 speaks of such a description of
the D‘OOdb as may be sufficient to determine the rate
W h1eh the railway administration is entitled to charge.
Tt is clear that had the full value heen declared the
railway would have bheen entitled to charge more.
Section 78 . though not divided into sub-sections

3 9L L B
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contains two distinct provisions relating to responsibi-
lity for the loss, destruction or deterioration of goods
with respect to the description of which an account
materially false has been delivered under section 58.
First, it is enacted that if the loss, destruction or
deterioration is in any way brought about by the false
account the raillway administration shall not be
responsible at all. This covers cases where the nature
of dangerous goods has been fraudulently concealed
and damage has resulted. Secondly, that in any case
the administration shall not be responsible

“ for an amount exceeding the value of the goods if such value were
caleulated in accordance with the description contained in the false

account.’’

On the facts as found the declaration given for the
purposes of section 75 in the case before us was false
in so far as it represented the value of the consign-
ment to be Rs. 1,800 only; and in so far as that repre-
sentation was the basis of the calculation of percen-
tage payable by way of compensation for increased
risk, this was a material part of the declaration,
account and description of the goods. I am of
opinion, therefore, that the second part of section 78
applies and that the plaintiff is barred from recovering
more than the value of 11 seers six chhataks calculated
in accordance with the description and valuation of
the consignment contained in the declaration. On
this view I agree that the appeal should be dismissed
with costs. ‘

Appeal dismissed.
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Before Dhavle and Agarwala, J.J.
GOPATLJI JHA .
».
GAJENDRA NARAYAN SINGH.*
Imjunction—Estates Partition Aect, 1897 ( Beng. Act V of
1897), section 25—suit for declaration and injunction

* Appeal from Original Order no. 88 of 1935, from an order of

Babu Rem Bilas Singh, Subordinate Judge of Darbhanga, dated the
1_1th December, 1984,




