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There is no indication that the prohibition is to
extend to litigation of the wards which is already in
progress when the Court of Wards assumes charge of
the estate of the ward. And apart from the serious
practical difficulties which would arise from the inter-
pretation suggested both in the Courts and in the
management of the estate, it would appear that the
Act sufficiently provides for such a case in section 51
under which the Manager is to be named, as in the
present instance, as next friend or guardian for the
suit and to represent the ward.

Further, in the present instance the appellants
accepted the intervention of the Manager as sufficient
compliance with their objection to the maintain-
ability of the suit and raised no issue on the
point in their grounds of appeal to the District Judge
so that the Courts would be warranted in refusing to
allow the point to be raised. But apart from this
consideration, it is a complete answer to the plea that
section 55 does not contemplate anything but the
initiation of the particular litigation and has no
reference to pending litigation in respect of which
the Court already possesses jurisdiction.

1 would dismiss this appeal with costs.

Daavie, J—1 agree.
Appeal dimissed,

APPELLATE CIVIL.
Before Khajo Mohamad Noor and Varma,-JJ.
KUMAR SITA RAM SINHA.
0.
KUMAR JOGENDRA NARAVAN SINHA®,

_ Court Fees Act, 1870 (det VII of 1870), Schedule II,
article 17, clauses (i) and (ii)—suit for declaration that

*Appeal from Original Decres no. 49 of 1933, from a decision

of Khan Sabib Md. Shahabuddin I3 bordinat g
doted the th Arat o han, Subordinate Judge of Pakur,
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plaintiff was @ sharer in he estate and that the Settlement -

entry was wrong—~Santal Parganas Settlement Regulation
1872 (Reg. III of 1872), section 254, scope of.

The plaintiff brought a suit for a declaration that he was
a sharer in the Moheshpur Fstate in Santal Parganas and
that he was wrongly not recorded in the Settlement operation
and paid court-fee as on a declaratory suit.  The Subordinate
Judge rejected the plaint on the ground that the plaintifi not
being recorded in Liand Registravion and Settlement depart-
wient was not a zamindar within the meaning of section 25A
of the Santal Parganas Regulation and was not in possession
and must pay comrt-fee as in o suit for possession,

Held, that the words ' zaunindar 7" and *° proprietor '’ in
section 25A mean o person who claims to be & zamindar or
proprietor as agalnst another zamindar or proprietor and
covers cases in which the Settlement officer refuses to record
the name of a claimant to o zamindari.

The fuct whether plaintiff is or is not in possession and
thevefore, is or is not entitled to claim declaration, is a matter
which has to be decided in the trial of the snit. For purposes
of conrt-fee the court must look to the plaint only.

Whether the plaint is treated as one for a declaratory
decree or a suit to do away with the effect of the decision of
the Settlement Officer the court-fee payable is under Schedule
1T, Article 17(i) and (i) of the Court-Fees Act.

Appeal by the plaintiff.

Th@ facts of the case material to this report are
set out in the judgment of Khaja Mohamad Noor, J.

Sir Sultan Ahmed (with him B. €. De and
N. C. Ghosh), for the appellants.

S. M. Mullick and S. €. Mazumdar, for the
respondents.

Kuaja Monrsamsp Noor, J.—This is an appeal
against an order of the Subordinate Judge of Pakur
rejecting the plaint of the appellant for insufficiency
of court-fee, an order which is a decree under the
Code of Civil Procedure. The plaintiff claims one-
fourth share of the Maheshpur estate in the district
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of the mnml T’m:’mn» During the Settlement
aperations of that disirict his name as a shaver of the
pstate was nob recorded.  He institated the present
suih paying o court-foe of He 15 for a de hm, L1010
that the f“uW i «“’ B Settlement Officer on his
ohjection for secording his name was wrong and that
the entries in the re =‘~“(<—m«;wni vwm the propric-
tary snades of the est“,t“ wers mneoriect ammmuh as
the ahevcu one-fourth shave of the plaintiff was not
vecorded thevein.

Bection 11 of Regulation [I1 of 1872 bars the
jurisdiction of the Civil Conet regarding any matter
deuidel by the Settlemnent Officer whose Jecision ha
the foree of a Civil Court decree except as provide
in section 26A, and s hject to it the record-of vights
hecomes under section 25 of the Heg

it

Qam

uln lum Conelusive
after siv months of iis publication, Hect

& L MVCL/LA ,)"‘ :!fa“u[‘}. Ol
the Zeoulation runs thus —

“Where only the vights of wondicdors and other proprietors as
between thenwselves are coneornod, a suis nay, unless 16 is barred

gection 15 of the Code of Civil Procedure (relabing to res judicata)
brougiht Inon On

stabli=hed under l»unrml Agra and Assam
i Couwrts Act, 1n o ocandeelh e finding or I(Lold of the Settle-
b Ollcer, within three yo iron the ddte of the publication

S

Uiy
of the record-of- vights, or of the final order of the Revenue Court

L8 i wny soch snit 16 is found that the finding of the Setilement

Officer s erroneons, the vecord shall ho umeuded aceordingly.””

The guestion 1s what iy the nature of the suit
cottenphat wi by thiy scetion, what is the court-fee
M,LLM:J on the plaint of such a suit, and whether
the p.excm suit ig guverned by this section. The
learned Subordinate Judge is of opinion that as the
plaintiff’s name is not recorded in the Collectorate
nor in the rvecord-of-rights the suit is one for
vecovery of pos ssession as the question of possession
will arise in the suit. I am unable to anderstand
what sort of suit can be instituted under this section
py a man who has got his name recorded in the
Collectorate and in the Settlement Department. He
will have absolutely no necessity whatsoever to
institute a suit. The learned Subordinate Judge



VOL. XV. | PATNA SERIES. 389

seems Lo he of opinton that as the plaintiff’s name is
vecorded neither in the Collectorate nor in the settle-
ment record he is not a * zamindar 7 within the
meaning of section 25A. ¥ this be so a person
whose claim to have his name recorded is rejected by
the Settlement Officer and whe claims to have share
i w zamindary will have no remedy as section 25A
is the only section wider which a decision of the
wettlement Officer can be questioned by a person who
15 agurieved by that order.  The words “‘zamindars™
and * proprictors T in the sectlon mean persous who
claim to be zamindars or proprietors as against
another zamindar or proprietor.  The section covers
cases 10 which the Settlement Officer refuses to
record the name of a claimant to zamindari. The
fact whether the plaintitf is or is not in possession
and, therefore, 1s or is noi entitled to claim declara-
tion 13 a matter which has to be decided in the trial
of the suit. For purposes of the couri-fee the Court
must look to the plammt only. Court-fee cannot be
demanded from a plaintiff on the ground that
question of possession will arise in the suit.

Tt was laid down 1u the case of Tikwit Thakur
Nurayan Sitngh v, Nwweb Didder  Ali Khea(t), in
connection with the report of the Stamp-reporter of
the Cowrt, that the question of court-fee must be
decided on the plaint and though it is opew to the
Court to say that the plaintiff has really asked for a
cousequential relief though he has tried to conceal
1t by casting the veliefs m a particular form, it is
not open to the Court to say that the plaintiff should
have asked for a consequential relief and should have
paid the proper fee as in such a suit. The learned
Subordinate Judge has not held, as he could not
have possibly held on the face of the plaint, that the
plaintiff has sought a consequential relief in the
suit. What the learned Subordinate Judge has held
is that the plaintiff ought to have sought conseguen-
tial velief and paid court-fee accordingly. What
turn this case will eventually take is not for me to

(1) (1924) I L. R. 3 Pat. 915.
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say. It is sufficient for the purpose of this appeal
to hold that the plaint simply asks for a declaration
that the record-of-rights is wrong as it omits the
plaintiff’s name and the extent of his share. Though

‘Specific Relief Act is not in force in the Santal

Parganas, section 25A of Regulation IIT of 1872
contemplates a declaratory suit. The fact that the
plaintiff’s name has not bheen recorded by the Settle-
ment Officer is no ground by itself for holding that
he must sue for possession. The plaintiff claims to
be a sharer of the estate as a member of a joint Hindu
family. The utmost that can be said is that it is a
suit to do away with the effect of the decision of the
Settlement Officer. In either view of the matter the
court-fee payable is Rs. 15 under Schedunle II,
Article 17(7) and (¢é7) of the Court-Fees Act.

The appeal must, therefore, be allowed. The
learned Subordinate Judge will restore the plaintiff’s
suit to its original no. and proceed to dispose of it
according to law. The appellant will be entitled
to get half costs (exclusive of court-fee on the memo-
randum of appeal) from the contesting respondents.
He will get a certificate under section 13 of the
Court-Fees Act for receiving back from the Collector
the court-fee paid by him on the memorandum of
appeal.

Varuma, J.—I agree.

Appeal allowed.

APPELLATE GIVIL.

Before Courtney Terrell, C.J. and Saunders, J.
SATYABADI SAHU
‘ .
MANI SAHU*.

Code of Civil Procedure, 1908 (4Act V of 1908), Order
XXI, rule 2—adjustment of decree, contract to do something
m future, whether amounts to.

#Cireult Court, Cuttack. Appeal from Original Order no. 12 of

1985, irom an order of Babu 8. M. Dag, Subordinate Judge of Cuftack,
dated the 15th August, 1985.



