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W35. There is no indication that the prohibition is to 
extend to litigation of the wards which is already in 

[iAi?uOT«ssA progress v/lien the Court of Wards assumes charge of 
the estate of the ward. x\nd apart from the serious 
practical difficulties which would arise from the inter- 
pretation suggested both in the Courts and in the 
management of the estate, it would appear that the 
Act sufficiently provides for such a case in section 51 
under which the Manager is to be named, as in the 
present instance, as next friend or guardian for the 
suit and to represent the ward.

Further, in the present instance the appellants 
accepted the intervention of the Manager as sufficient 
compliance with their objection to the maintain
ability of the suit and raised no issue on the 
point in their grounds of appeal to the District Judge 
so that the Courts v/ould be warranted in refusing to 
allow the point to be raised. But apart from this 
consideration, it is a complete answer to the plea that 
section 55 does not contemplate anything but the 
initiation of the particular litigation and has no 
reference to pending litigation in respect of which 
the Court already possesses jurisdiction.

I would dismiss this appeal with costs.
D h a v l e , J .— I  a g re e .

A'ppeal dimissed.

1936,

ânuary, 6.

APPELLATE CIVIL.
Before KJiaja Mohamad Noor and Varma, -JJ. 

KUMAB SITA EAM SINHA.

V.

KUMAR JOGENDBA NAEAYAN SINHA'".

. Court Fees A ct, 1870 (Act VII of 1870), Schedule I I , 
aftide 17, clauses (i) and (ui)— suH for declaration that

f-Appeal from Origiuai Decree no. 42 of 1933, from a deeisioa 
of Ivhan Salub Md. Shahabuddin Khan, Subordinate Judge of Paliur, 
dated the 6th August, 1933. ®
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plaintijf was a sharer in the estate m il that the Settlem ent 
entry ivas wrong— Santal Parganas Settleinent Regulation 
1872 {Reg.  I l l  of 1872), section 25/1, scope of.

The plaiiitil! bxoiigiit :a, suit for a declaration tliat lie was 
a sliarer in the Moheshpiir Estate in Santal Parganas and 
that he was wronglj not recorded in the Settlement operation 
and i)aid court-i'ee as on a declarator}' suit. The Subordinate 
Judge rejected tlie piaiiit on the ground that the plaintiff not 
being recorded in Land liegiBtration and Settlement depart
ment was not a zamindar within the meaning of section 25A. 
of the Santal Parganas Eegulation and was not in poh>session 
and rnnst pay coart-fee as in a suit for possession.

Held, that the words “ zamindar and “  proprietor ”  in 
section 25A mean a person who claims to be a zamindar or 
proprietor as against another zamindar or proprietor and 
coTers cases in which the Settlement officer refuses to record 
the name of a claimant to a zarnindari.

The fact whether plaintitf is or is not in possession and 
therefore, is .or is not entitled to claim declaration, is a matter 
which has to be decided in the trial of the suit. Eor purposes 
of court-i’ee the court must look to the plaint only.

Whether tlie plaiiit is treated as one for a declaratory 
decree or a suit to do awav with the effect of the decision of 
the Settlement Officer the court-fee payable is imder Schedule
II , Article 17('0 and {Hi) of the Court-Fees Act.

Appeal by tlie plaintiff.
The facts of the case material to this report are 

set out in the judgment of Khaja Mohamad Noor, J.
Sir Sultan Ahmed (with him B. C. De and 

N . C. Ghosh), for the appellants.
S. M. Mullick and S. C. Mazumdar, for the 

respondents.
K h a j a  M o h a m a d  N 'o o e , J.— This is an appeal 

against an order of the Subordinate Judge of Pakur
rejecting the plaint of the a 
of court-fee, an order whic 
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1936. of the Saiital Pa;rga,i)a:' .̂ Dnri-ng the Settlement 
operations of tliat d istrict h.i.s !!a,ine ay a sliarer of the 
estat-e was not recoriled. H e instituted the present 
Biiit ])ayiiig a cijiirt-fce of lis .  15  for a dccia;ratjon 
tliat t'iie decisLOii of the SettlciiiiiiiL Olhcer 0.11 liis  
obieotioi! for rccoi-dinjj; l]iw aaino was wr}:aig asid tiuit 
tJie entries iii the record-of-rights abi)i.it thĉ  proprie- 
t;.iry shfires of tlie estat^e were incorrect iiifiSiiiiic;li as 
the alleged one-fourth share of tlie plain tiff i^as not 
recorded therein.

Section 11 of Regulation III of 1872 bars the 
juriBdiction of the Civil Conrt regarding any matter 
decided by the Settlement Officer whose decision lias 
the force of a Chvil Court decree except as provided 
in section 25 A, and subject to it the record-of-rights 
beconies under section 25 of the E,emulation c>>nclufiiYe
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after six months of its publicatioii. 
the liea‘ulation runs th,us

ction 25A of

'■ Where only the righls o.t and otlier prnprieiioK as
iliBiiisolvc't̂  iirw (ijiicoriiuii, a suii iiiuj’, unioh;̂  it is barred 

by W'.'ction lo of i,-Iie Code of I’ivil j’roeedure (i'8l,iil.irig to res judicata) 
Ik! iji'uuLjiit ill a r'n!!i't established under Lh'j, ];lengal, Agra and Assam 
(,’ivil Courts Act, ISW7, in c.iialcgi’ Ilit: tindiJig or record of the Settle- 
Mieut OIik:(jr, v/itbiii three, yuitry iroia the date oi: the pviblication
of the record-of-rightH, (jr of the fbial order ol' the Eevenue Court...........

II; UL any suLib suit it is i'ouiid tliat the jindiug of tbo BetLiemont 
Oflictii' i\i en'oiiiioiis, tbo rosjuru ribail Ijo aniouded accordiiigly.”

Tlic question is whjit is tlie natiii'e of the suit 
contemplated l>y tills sectioji, wh;i,t is the court--fee 
payal}le on the plaint of such a suit, and whether 
the present suit is governed, by this section. The 
learned Subordinate Judge is of opinion that as the 
plaintiff’s name is not recorded in the Collectora.te 
nor in the record-of-rights the suit is one for 
recovery of possession as the question of possession 
will arise in th.e suit. I am unable to understand 
what sort of suit can be instituted under this section 
by a man who has got his name recorded in the 
Collectorate and in the Settlement Department. He 
willjiave absolutely no necessity v/hatsoever to 
institute a suit. The learned Subordinate Judge
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seems to he of o])i!]ioii tlia.i jis tlie plaintiff’s name is 
recorded neither in tiie Coiiectorate iioi.’ in the settle
ment recoi'd he is uofc a zaniiiidai* within the 
meaning of section 25A. I f this be so a. person 
whode chiini to have his iianie recorded is rejected by 
the vSettleiiient Officer a:iid who ohiijiis to liave share 
in a zamindary will licive no remedy a.s section 25A 
is the only section under 'which a decision of the 
Settleineut Officer can Ije questioned by a person who 
is aggrieved by that order. The v.'ords ‘ ‘zaniiiidars’ ' 
and "  proprietors ”  in the section mean persons who 
chiini to be zaniind.-ii's or proprietors as against 
anotiier zaraindar or proprietor. The section covers 
cases in which the Settlement Officer refuses to 
record the name of a claimant to zamindari. The 
fact whether the plaintiff is or is not in possession 
and, tliei'efore, is or is not entitled to claim declara
tion is a matter wdiich has to be decided in. the trial 
of the suit. For purposes of the court-fee the Court 
must look to the plaint only. Court-fee cannot be 
demanded from a plaintili on the ground that 
question of possession will arise in the suit.

It- was laid down ixi the case of 'Fihiil Thahiir 
Narayan Sirujh v. Naicab Dildar AH Khan{^), in 
connection with the report of the Stainp'repoxter of 
the Court, that the question of court-fee must be 
decided on the plaint and though it is open to the 
Court to say that the plaintift' has really asked for a 
consequential relief though he has tried to conceal 
it by casting the reliefs in a particular form, it is 
not open to the Court to say that the plaintiff should 
have asked for a consequential relief and should have 
paid the proper fee as ia such a suit. The learned 
Subordinate Judge has not held, as he could not 
have possibly held on the face of the plaint, that the 
plaintiff has sought a consequential relief in the 
suit. What the learned Subordinate Judge has held 
is that the plaintiff ought to have sought consequen
tial relief and paid court-fee accordingly. What 
turn this case will eventually take is not for me to
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(1) (1924) I. L. B. 3 Pat. 915.
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say. It is sufficient for the purpose of this appeal 
to hold that the plaint simply asks for a declaration 
that the record-of-rights is wrong as, it omits the 
plaintiff’s name and the extent of his share. Though 
'Bpecific Belief Act is not in force in the Santal 
Parganas, section 25A of Regulation III of 1872 
contemplates a declaratory suit. The fact that the 
plaintiff’s name has not been recorded by the Settle
ment Officer is no ground by itself for holding that 
he must sue for possession. The plaintiff claims to 
be a sharer of the estate as a member of a joint Hindu 
family. The utmost that can be said is that it is a 
suit to do away with the effect of the decision of the 
Settlement Officer. In either view of the matter the 
court-fee payable is Rs. 15 under Schedule II, 
Article 17(?‘) and {iii) of the Court-Fees Act.

The appeal must, therefore, be allowed. The 
learned Subordinate Judge will restore the plaintiff’s 
suit to its original no. and proceed to dispose of it 
according to law. The appellant will be entitled 
to get half costs (exclusive of court-fee on the memo
randum of appeal) from the contesting respondents. 
He will get a certificate under section 13 of the 
Court-Fees Act for receiving back from the Collector 
the court-fee paid by him on the memorandum of 
appeal.

V arma , J .—I agree.
Af fea l  allowed.

Janmty, 7.

APPELLATE CIVIL.
Before Courtney Terrell, C J . and Saunders, J.

SATYABADI SAHU
V.

MANX SAHU*.
Code of Civil Procedure, 1908 (Act V of 1908), Order 

XXI f  rule 2— adjustment of decree^ contract to, do something 
in future, whether amounts to.

^Circuit Court, Cuttack. Appeal from Original Order no. 12 of 
1935, from an order of Babu S. M, Das, Subordinate Judge of Cuttaet, 
dated the 15tli August, 1985.


