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three years makes an exception in favour of a pending
prceeedmcv Tt is not clear what the word ** proceed-

ing ’ means. [t need not be execution proceeding.

A pmc‘@edmo to have a decree transferred mayv be
said to he a proceeding and thevefore the execution of
the decree may be in continuation of such a proceed-
mg. At any rate, the decree had not, even according
to the rule, if the Tule is legal, become void when it
came for execution to Banka. In my opinion the
execution is therefore valid.

I would, therefore, allow the two appeals, set
aside the orders of the Court below and direct that
the executions shall proceed. In the circumstances of
the case the parties will bear their own costs
throughout.

SAUNDERS, J.—1I agree.
Appeals allowed.

Cases remanded.
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Provineial Insolvency Act, 1920 (det V of 1920), scetions
2, 28(2) and 39—Receiver in insolveney, if can sell the share
of the insolvent's son—ijoint  Hindu  family—"" property 7,
meaning of, within section 2(1){a) of the Aect.

The powers of a Ileceiver-in-insolvency are defined by
the statute and that power is to sell the property of the insol-
vent which vesty in the Receiver by reason of the order of
adjudication.

* Appeal from Appellate Decree no. 322 of 1932, from o decision
of 8. P. Chattarji, Esq., Officiating Judicial Commissioner of Chota
Nagpur, dated the 19th May, 1931, confirming the decision of Babu
Narendra Nath Chakravarty, Subordinate Judge of Ranchi, dated the
268th  September, 1920.
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The power of o Hindu father to sell the jont family
property, including the inierest ol Lis son, 1s not ™ property
of the insolvent ” which by section 25 of the Act vests in
the Receiver und which by section 59 he 1s empowered to sell
for disbributing awong the creditors.

Sub Nowvayair v, BeJuri Loal(1), relied on.

Chuiyinan, Districl Bowrd, Monglyr v. Sheodutt Singh(2),
not followed.

Mahabir Prasad v. Sidoanandan Sehay(3), distinguished.
Appeal by the plaintiff.

'The facts of the case material to this report are
set out in the judgment of Agarwala, J.

4. B. Hukharji and U. N. Bangrji, for the
appellant.

S. M. Mullick (with him B. . De, L. N.
Chgudhury, K. K. Bunarji aud £. N. Varma), for the
respoudents.

Acarwara, J.—This appeal arises out of a suit
brought by the appellant, a Hiundu son, to recover the
whole of, or his mterest 1, the ancestral property,
which was sold to the defendants hy a rveceiver
appointed in the insolvency of the plaintiff’s father.
The appeal, therefore, raises the question, which has
often been agltated in the Courts in  this country,
regarding the eflect on the interest of a Ilindu son
when his father is adjudicated an insolvent. Section
28(2) of the Provincial Insolvency Act (1920) is as
follows : —

“Ou the making of an arder of adjudication, the whole of the
property of the insolvent shall vest in the Cowrt or in & receiver ns
heroinalter provlded,”aml shall beceme divisible among the ereditors
The procedure for dividing the property of the insol-
vent among his creditors is provided hy section 59 of

() (1924) L L. R. 6 Lah. 1, P, C.

{2) (1926) I. L. R. 5 Pat. 476.
(8) (1984) 15 Pet. L. T. 502.
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the Act which, in so far as is material, is in these
terms :—

* Subject tu the provisious of this Act, the receiver shall, with all
convenient speed, reamlise the property of the debtur and distribute
dividends amwong the creditors ensitled therelo, and for thal purpose ey
) sell all or ony part of the property of the lusolvent.”
1t 18 quite clear from a perusal of these two sections
that what vests in the recelver on an order of adjudi-
cation is the " property of the insoivent > and what
the receiver is authorised by section 59 to sell for the
purpose of providing dividends for the creditors is
the whole or auy part of the * properiy of the insol-
veut . The guestion that ialls for determination in
the preseut vase, therefore, is whether the undoubted
right which the father would have had to sell the
'whole of the ancestral property including his son’s
interest thervein, in satisfaction of his own debt,
provided that the debt was neither for an illegal or
nnmoral purpose, is ' property of the insolvent ™’
within the meaning of the statute. By section 2(I)(a)
of the Act, it is provided that ' property = includes

" any property over which or the proiits of which any

person has a disposng power which he may exercise
for nis benefit 7. Lt s contended that the right of
a Hindu father to scll the ancestral property, ineclud-
ing his sou’s shure, in satisfaction of his own legal
debts 1s property wihich vests in the Receiver within
the meaning of this section and section 28. That
contention was expressly negatived by the Privy
Council in Sat Narain v. Behari Lal(l). At page 22
of the report, in considering the definition of the word
““ property ** in the Presidency-towns Insolvency Act,
which 1s precisely the same as in section 2(7){(d) of the
Provincial Insolvency Act, their Lordships said :

‘' Beetion 2 seems to contemplate an absolute and unconditional
power of disposal.’’

The power of a Hindu father to sell the joint family
property and apply the profits for the payment of
his debt was not, in the opinion of their Lordship

e et o A S S Prs Frt
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such an absolute and unconditional power as is contem-
plated by section 2. It follows, thevefore, that the
power of a Hindu father to sell the joint family
property, including the interest of his son, is not
*“ property of the msolvent ”” which, by reason of sec-
tion 28 of the Act vests in the receiver, and which, by
section 59, he is empowered to sell for distributing
among the creditors. Since the decision of the Privy
Council in the case already referred to, there have
been many cases in the High Courts in India in which
precisely the same question has been discussed and
decided. Those cases are: 7. S. Balavenkata
Seetharama Chettiuy v. The Officigl Receiver,
Tanjore(t), Buasava Sankgran v. Garapati Anja-
neyulu(?), Khem Chand v. Narain Das(®), Gori
Shankar v. Ojficial Receiver, Delhi(+), Anand Prakask
v. Narain Das Dori Lal(%), Haridas Himatlal v. Lallu-
bhai Mulchand Mehta(®), Siddheshwar Nath v.
Deokalt Din Vakil("), Bgjirai v. Daulatrai(d) and
Hiralal Champa Lal Marwadi v. Fattehchand Par-
manand(®). In all these cases it was held that a
receiver appointed in the insolvency of a Hindu father
1s entitled to sell the ancestral property, including the
interest of the insolvent’s son, for the satisfaction of
the insolvent’s debts.

There can be ne doubt that a Hindu father has
the power to sell the entire joint property in satisfac-
tion of his own debt and that such sale is binding
on his son provided that the debt, for the satisfaction
of which the property was sold, was not contracted for
an illegal or immoral purpose. It is also clear that
where, in execution of a decree against a Hindu
father, joint family property, including the ingerest

(1) (1926) I. L. R. 49 Mad. 849, T, B, o
(2) (1026) L L. R. 50 Mud. 185, ¥. B.
(3) (1925 1. L. B. 6 Lal. 493,
(4 (1931) L L. R. 13 Lah. 464.
(5) (1930) L. L. R. 53 AlL 239, T. B,
L
L

(6) (1930) T. L. R. 55 Bom. 110.

{7 (1933) T. L. R. 9 Luck. 304, F. B.
(8) (1930) 128 Ind. Cas. 404.

(9) (1934 A. T. R. (Nag.) 271.



VOL. XV. ] PATNA SERIES. 367

of his son is sold, the latter is not able to challenge
the sale except on the ground that the debt was not one
which was binding on him, that is to say, that 1t was
either illegal or immoral. The question, however, is
whether, under the Insolvency Act, the receiver of the
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insolvent has the power which a Hindu father has. Nam Ry

Many of the cases referred to above appear to indicate
an assumption that hecause the father inay alienate
his son’s interest in satisfaction of his own dehts, a
receiver appointed on the adjudication as an insolvent
of the father stands in the place of the father with
respect to the power which the latter may exercise
over the interest of his sons in the joint family pro-
perty. T find nothing, however, in the Provincial
Insolvency Act to justify this assomption. The
powers conferrved on the receiver are defined by the
statute and in so far as it is material to the present
question the only power conferred on the receiver is
to sell the * property of the insolvent’’, that is to say,
the property of the insolvent which vested in the
receiver hy reason of the order of adjudication. The
decision of the Privy Council in Set Narain v. Behar:
Leal(ty has made it quite clear, and 1ndeed it was con-
ceded by the learned Advocate for the respondents
that this is so, that the property of the son does not
vest in the receiver on the adjudication as an insolvent
of his father. The case before the Privy Council arose
in this way. A Hindu son applied to pre-empt a
certain property on the ground of contiguity. His
suit was resisted on the ground that his father had
heen declared an insolvent and that, therefore, the
property by reason of which he claimed to pre-empt
had vested in the receiver, and that consequently the
son had no right in the property which would entitle
him to pre-empt. Their Lordships negatived this in
unmistakable language and indeed characterised as
““ startling ’ the proposition that the insolvency of
one member of a Hindu family should of itself and
immediately take from the other male members of the

s ————— . —

(1) (124) L. L. R, 6 Lan, 1, P, C.
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family their interests in the joint property and from
the female members their right to maintenance and
transfer the whole estate to an assignee of the insol-
vent for the henefit of hig creditors. The case went
to the Privy Cou [‘Cﬂ ’r"om a decision of a ¥ull Bench
of the Lahore High Covrt, preqdﬂd over by Sir Shadi
T.al, ¢.J. In the course of his judgment ‘the learned
Chief Justice said:  * The result of the ahove survey
of the judicial decisions is decidedly in favour of
the contention urged on helialf of the Official Assignee,
hut I must say that if the matter were res integra, I
should find considerable difficulty in bubscnluno to
the doctrine that the son’s intevest in the joint fanuly
property should, in the svent of the father’s insolvency,

he regarded as the latter’s property which vests in the
Official Receiver. Upon  eeneral principles of the
Hindu Law governing the rwnta of the father and his
son in the coparcenarvy property I should be inclined
to hold that ai order of adjudication against the
father has only the effect of 1ep!<1r‘mo the father hy
the Official Receiver. and that the ovder does not b‘v
itself wvest in the Iatter the interest of the son
in the property. As the son’s share is in certain
cases liable for the debts of the father, the Official
Receiver may be able to enforce that liability provided
that he takes appropriaie proceedings for the purpose
and satisfies the conditions which alone render the
son's interest liahle for the father’s debts.”” Pausing
here for cne monient it may be noticed that the learned
Chief Justice does not express any decided opinion
that in such cireumstances the receiver would be able
to enforce the ouhumy liability of a Hindu son for
the legal dehts of his father. His Lurdshm merely
says that the receiver may be able to do so prmrlded

that he takes appropriate proceedings. Although the
opinion of the learned Chief Justice was contrary to
the claim of the receiver to be able to deal with the

son’s share in the same way as the father could have

dealt with it his Lordship referred to the authorities

which in his opinion precluded him from enforcing

that view. With reference to those author1t1es their
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Lordships of the Pruy Council said at page 11,
** Their Lordships are of opinion that the question to
he decided in this appeal must be decided on the word-
ing of the T’rmldem\ towns Insolvency Act, 1909, and
on that Act alone. Cases which have arisen under
section 266 of the Code of Uivil Procedure, 1882, or
under section 6¢) of the Code of Civil Procedure, 1908
depended on different considerations, and decisions in
cases under those sections are likely to mislead a Court
which has to construe the Presidency-towns Insolvency
Act, 190977 On a construction of the provisions of
that Act their Levdships held that the right of a
Hindua father to sell the interest of his son in the
]omt family property in satisfaction of his own debts
is ot a right which vests in the receiver appointed on
the ad]udwatlon of the father as an insolvent. At
page 23 their Lordships went on to observe, however,
that ** It may he that under the provisions of section
52 or iu some other way that property may in a proper
case he made available for payment of the father’s

just debts; but it is qnite a different thing to say that
by virtue of his i ingo lveucw alone 1t vests in the assignee,
and no such provision should be read into the Ket”?

We have. thevefore, to decide the cquestion which
arises in the present @ppe(.l Pntlrelv on the provisions
of the Provincial Tnsolvency Act and as has already
been indicated that statute duu net empower a receiver
to sell anything more than the property of the insol-
vent which vests in the receiver by reason of the adju-
dication. That, the Privy Council held, does mot
nclnde the rwht of a Hindu father to sell the interest
of his sons in the joint family property. In this
Court a contrary view was taken in the case of the
Chairman, District Board, Monghyr v. Sheodutt
Singh(!). But that heing a decision prior to the
decision of the Privy Councll in Sat Narain v. Behart
Lal(?). we do not consider that we are now bound by
that decision. The matter has since been agitated in

(1) (1926) I. L. R, 5 Pas. 476,
(2) (1924) L. L. R. 6 Tah. 1, P. C.
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Bhola Prasad v. Ramkumar Marwari(t); but that case
was eventually decided on other grounds and the
present question was expressly left open. Their
Lordships said at page 408 of the report:  The
decisions of this Court may possibly have gone a little
too far, and it is perhaps not essential in the present
case to say whether the fathers’ power to dispose of
their sons’ share for their own just and proper debts
has vested in the Receiver.”” The matter also came
before a Division Bench of thig Court, of which I was a
member, in Mahabir Prasad v. Shivanandan Sahay(2).
The real question that arose for decision in that case
was whether a receiver had power to convey a portion
of the joint family property to one particular creditor
and the point really decided was that the power of
the receiver to sell the prpperty of the insolvent is
confined to a sale for the purpose of providing divi-
dends for the general body of creditors and that the
powers conferred on him by the statute did not inelude
the power to convey a particular property. to any
particular creditor to the exclusion of the general body
of creditors. In the judgment of the case, however,
reference was made to the. decision of the Privy
Council in the following terms: ‘° The question
whether the property which vests in the Receiver on
the insolvency of a member of a joint Mitakshara
family includes the interests of other members of the
family has been set at rest hy the decision of the Privy
Council 1n Sat Navain v. Behari Lal(®). Their Lord-
ships of the Judicial Committee there held that it is
only the insolvent’s share in the joint family property
which vests in the receiver, and pointed out that in
cases where the sons of the insolvent are liable for the
debt of their father, the Receiver, by adopting the
appropriate procedure, may hring the share of the
sons to sale.”” Although this observation, in view of
the real point for decision in that case, may be
regarded as obiter dictum, it is the only expression of

(1) (1985 . L. R. 11 Pat. 399,
(2) (1934) 15 Pat. T. T. 502,
@) (1924) 1. L. B. 6 Lah. 1, P. .
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opinion in this Court that we have been able to find _ 1985
since the decision of the Privy Council. It was, hoW- yiruivems
ever, contended by the learned Advocate for the Nairamx
respondents that if the receiver cannot by virtue of f’*‘;"ff‘f_
the powers conferred on him hy section 59 sell the praeypas
‘interest of the son of the insolvent, there is no proce- Nare Rav.
dvre under the Act by which the undoubted liability , =
of the son for his father's just debts can be enforced. 7

Tor the appellant, however, it was contended that
the proper procedure in such a case is for the receiver
to request the Court to issue notice on the sons, and
after hearing the sons, in exercise of its-powers under
section 4, to decide all questions arising 1n insolvency
proceedings to declare the sons’ liability. Whether
that is the only procedure provided by the Act or
whether it is the only method by which the-receiver
can enforce the liability of Hindu sons for their
fagher’s debts is not the question with which we are
concerned in the present case for no notice was issued
‘to the son, who was then a minor. If there is a lacuna
in the Act in this respect it is for the legislature to
provide the appropriate remedy. So far as we are
‘concerned, we have to consider the language of the
Act itself, as pointed out by the Privy Council, and -
in our view a proper construction of the Act precludes
the receiver from selling property which did not vest
in him by reason of the adjudication:

_ In the result this appeal must be allowed in paxrt.
L. appears, in respect of three of the properties in
dispute, namely, Harchanda, Hassatu and 13 annas
of Bartua, that they were not ancestral properties in
which the plaintiff acquired any interest by his birth,
and with respect to these properties the suit will be
-dismissed. 'With respect to the remaining property
the suit will be decreed in terms of prayer (iiz) of the
plagin’c. Bach party will bear his own costs through-
out.
Varma, J.—1 agree. -
Appeal allowed in port.
1 ' 2 I. L, R,



