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FOR
IN

iA g a e w a l a ,
J.

__  To a,ccept the interpretation o f the learned
fiECRETAKY District Judge in the present case would entail read- 
OS’ State ing into the section a qualification tha,t in a, suit 

against tlie Secretary of State notice is not required 
V. ' where no relief is sought as against him. It is 

Amarnath. inipossil>le to insert these Avords in. the section or ia,, 
read the section as if these words found a place in it: 
The words of the section are perfectly unambiguous 
tliat no suit shall be instituted against the Secretary 
of State luitil two months after notice of the suit has 
been served npnn liini. There is no cjiialifica^tion of 
this reriiiirenient and no qualification can !>e read into 
the section.

Tire order of the lea-rned District Judge 
rcniandiug the case to be disposed of on the merits 
will, theicfore, be varied to this extent, that the name 
of the Secretary of State will be expunged from the 
action.

The appellant is entitled to his costs in this Court 
and in the cc.urt below.

V a h m a , J." “I agree.
A'p'peal fdloived.
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APPELLATE CIVIL.
Before Kli.aja Mohamad Noor and Saimden^, JJ.

-TDKHTIIAM' fiAGARlM ATi

V.

C H A M A N ' ( 'I IO U D H K T .®

Santal PargamiR Act, 1856 (Act X X X V I T  of 1855), 
section J, clauHc (2 )— Sanlal Pargamis Settleincnt Rcrjulation, 
1872 (Reg. I l l  of 1872)— Santal Parganas Justice Regtda- 
tion, 1893 (Reg. of 1893), secMon 27— Suntal Parganas 
Jndicinl Rules— RuJcs 35 and 36, if nltm vires— rule that

■̂ ■A])])eal fvoiTi Apj-iellate, Ordei'S nos. 323 and 324 of 1034, fron’i an 
ni'dei' nt Mulianimad Tbraliim, Esq., Subordinate Judge, Bhagalpui'. 
datod tlte 4t1i >Tuly, 1934, affirming the order of Bahu A. 0. Banerji, 
Munsif of Banka, dated tho Ifitli March, 1984.



ex(Wittlo'n shall he taken within one year, if cmitravenes 1935.
Article 1S2  of the LimitKfiovi Act— Limitation Aet, 1 9 0 8  
(A r t  IX  of̂  ],9 i)8 ), Article .18-2— rule malung decree void, if a 
qiicstion of substantive lniv or procedure— “  pending ■proceed- -v>
in (I ”  in rule 36, •meanimj of— pending ■procenVmcf, whether C ham an

indudes proceedincjs for tntnsfer of decrce— Code of Civd Choudhry.
Prooednre, 1 9 0 8  (Act V of 1 9 0 8 ) , section 4 8 .

Two instalment decrees passed by a Santal Court had 
aftor pai't satisfaction been transferred to tbe Mnnsif’s Court 
at Bnnka for execntion. Tlie ■jrifl^nent-debtor objected to the 
oxerntion ftn the a;rorind tliat the decrees were barred under 
Pvide o5 of tlie Tndicia] Ptides iVnined vinder section 27 of the 
Santal Parg'anas ,Justice Eer̂ ’iilation, 1893, and in the other 
case it was a-lso contended that tlie dect/ee liecome void 
rmdci' the said Enle.

Field, that the Limitation Act bein" one of the enactments 
that was in force in the Santal Parganas, rule 35 of the 
Judicial Buies. la}nn" down that execution shall be taker, 
within one year, was inconsistent with Article 182 of tht 
Jjimitation Act wdiich prescribed 3 years' limitation foi 
execution of decrees and was ultra vires.

Held, also that in the other case the decree had not 
become A'oid for Ptule 35 was snbject to the proviso contained 
in Pule 36 which makes an exception in favour of ti pendinii' 
proceeding’. A proceedin'? to luive a decree transferred for 
execntion is a proceeding v îthin the raeaninp; of rule 36.

Obiter dictum : It is doubtful whether the Jjocal Govern-
nient is competent to make a rule prescribinii' the life of a 
decree. This is a matter of substantiva law and not of 
procedure.

Appeal by the decree-holders.
The facts of tlie case material to this report are 

set out in the judgment of Khaja Mohanmd
Noor, J.

S. N. Bosf\ for the appellants.
A nand P ra sa d , for the respcndents.
K h a ja  M o h a m a d  N o o r , J ,— These two appeals 

arise out of two proceedings for execution of decrees

■•vVL. X V .] PATNA SERIES. 357



sta,rted in the Court of the Munsif of Banl-ca. The 
joi:inri~ decree-holders are different in the two cases', but the 
Sagarmal judgment-debtors are common. The facts are similar 
Chvmvn question involved in both of them is exa-ctly

ChoudhL. same, namely, whether the application for execu­
tion in each, case Avas barred by limitation. The 

Khaja decrees were passed in suits of be.low Rs. 1,000 in
value by a Deputy Collector of Beoghar, an officer 
appointed by the local Government under section 2 
of Act X X X V II of 1855. The courts of these officers 
are not regular civil courts. They are governed by 
procedures of their own. prescribed by the local 
Government under their powers of control and direc­
tion. They are commonly known as ‘ Santal Courts ’ . 
Under the schedule to Regulation III of 1872 some 
provisions of the Code of C-ivil Procedure relating to 
the transfer of decrees are applicable to suits tried 
by these officers. The whole of the Code, however, is 
applicable to suits of over Rs. 1,000 in value which 
are tried by Courts established under the Bengal, 
Agra and Assam Civil Courts Act (XII of 1887). 
The two decrees in question were transferred by the 
Court which passed them to the Munsif of Banka 
for execution. Objections were taken by the 
judgment-debtors that the executions were barred 
under the special rules of limitation applicable to 
these decrees and being barred in the Santal Parganas 
could not on transfer be executed outside. The 
objection has prevailed before both the lower C/Ourts, 
and the decree-holders have preferred these miscella­
neous appeals.

Now the rules relied upon by the judgment- 
debtors are rules 35 and 36 of judicial rules to be 
found at page 103, etc., of the Santal Parganas 
Manual. They run thus ;

“ 35. Execution of a decree shall be taken out within a year; and 
if the decree is not satisfied, execution may again be taken out at any 
time 130 long as it remains in force; provided that, ii: there is a return 
of no effects to three successive orders of attachment, the decree shall 
become void unless the Court executing it is satisfied that the judgment- 
debtor is fraudulently concealing property within its jurisdiction. If
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rni')r('‘ iliini ;i year lias olnpsed siiico tht̂  date oi the last appliration for 
execution, no action .shall ho taken until the judgrueiifc-clebtor has been 
served witli a notice eallinj r̂ on hin'i to .show cause against i t .”

36. A deer^'e sliall ordinarily hecome void , exeeyit as retfards 
pendin-- jiroceedin^s. at tlie end of ttiroe years, from the date of the 
doi-ree, nr when* an a]i])f':Tl luis l)eini tiled, from tlie date of ilie 
a]ij)ellate dL-ert’C.'’

Proviso (h) to this rule runs tinis :—-
“  'Where a decree permits yiayinents hy instalments or alter a 

jieriod of grace, the limitation of three years will commence from the 
the datf' of the first defanlt or from the conelnsion of the jieriod of 
grace allowed niuier the decree.”

JOKHIltAjr
S.iGARll'AL

ClIAJiIAJi
CirouDintY.

.KTiA,:rA
MoUAilAD
Nooji, J.

1935,

In one case (M.A. 323 of 1934) the decree ■which 
ŵ as passed on 16tli September, 1929, was an instal­
ment one. The first fourteen instalments were paid 
up blit only a portion of the fifteenth instalment which 
wa.s due on 14t]i January, 1930, ■ was' paid and thus 
there was a default on that date and thereafter. The 
application for transfer of the decree from Deoghar 
to Banka was made on the 17th of January, 1932, 
and order for transfer was passed on 20th December, 
1932. The application for execution was made on 
15th November, 1933, In the other case (M.A. 324 of 
1934) also the decree was passed on 26th November, 
1929, and was payable in instalments. A  default 
was made in the payment of the instalment due on 
the 28th August, 1.931. Application for transfer 
was made on 11th February, 1933, order for transfer 
.was passed on 16th February, 1933, and the applica­
tion for execution w-as passed at Banka on 15th 
November, 1933.

The judgment-debtors contended that executions 
not having been t,aken out within one year of default 
they were barred under nile 35. The contention of 
the" decree-holders, on the other hand, has been that 
the law of limitation being the law of procedure the 
special rules of limitation prescribed for the ' Santal 
Courts ’ of the Santal Parganas are not applicable 
when the decrees are being executed at Banka, and



 that the present execution applications are governed
joKHiKAM by Article 182 of the Indian limitation Act. The
Sagarmal legality of the rules lias also been questioned before
„ us.Chaman

C h o o d h r y . I do(i.l:)t whether the first coiitentio!) is' sr)riiul, 
K h a ja  ^̂ '■"̂ l̂ t'cially when the decrees wlien transferred had

Mohamad already l)ccoi]ie barred by limitation luidcr the riiles.
N ook, J . A court to which a decree is sent for execntioJi

executes it on behalf of the Court which pa.ss'ed it.
The latter court does not lose its connection with the
decree. The executing court has, after the com].)letioR 
of the execution, to send to the Court which, passed 
the decree a certificate as to how the decree yv̂ as 
executed and if it fails to execute it the reason of sucli 
failure (section 41 of the Code of Ciyil Procedure). 
Once such certificate is sent, the executing court’s 
jurisdiction to execute the decree ends and the court 
Avhich passed it may deal with it a,s it thinks fit. In 
both these cases, if one year’s rule of limitation is 
apjilicable, the execution had become barred long 
before the decree-liolders applied for transfer of the 
decrees to Banka, and it may be argued that the order 
of transfer was itself illegal. The case will perha[)S 
be different if a decree be transferred before tlie 
expiration of the special period of limitation.. Some 
decisions were cited to show that the law of limitation 
a]3plicable for the execution of the decrees is the law 
a,pplica,])le to the court Avhere execution is taken. A f>, 
however, in my opinion, the appeals must succeed on 
the second ground it is not necessary to examine those 
cases'.

Mr. S. N. Bose on behalf of the appellants has 
contended that the Santal Parganas Judicial Ilnles '35 
and 36 are ultra vires and that the Banka court was 
not entitled to recognize these rules and to hold the 
executions to be barred by limitation. This point 
does not seem to have been taken before the Courts 
below, but being a point of law and not being 
dependent upon any question of fact, we have allowed 
it to be taken in the second appeals.
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No^y, Scliedvle I of Regulation III  of 1872
s'peciiies the eiia-etiiients which shall be cleeiiied to be ,iokh]eI57 
in force in the Santal Parganas. I hare said that a SAGAiaiAL 
very few ŝections of the Code of Civil Procedure are 
in ioroe in reR|)ect of suits of vahie not exceeding cnmomx. 
’iii . l tiiough the whole of it is in force in 
re:vjject of suits of higher value. The Liiuitcitioii 
Act, however, is in force in its entirety, as is clear Kooir̂ 'j! 
from the Scliedule and it governs siiits and proceed­
ing's before tlie officers appointed by the local
Cloverrniient. The Bantal Parganas Judicial Rules 
pi rport i.o have been, framed under section 1. chirse {;?) 
of Act X X X Y IT  of 1855 and section 27 o f the Santal 
Parganas Justice Regulation of 1893 (Act V of 1S93).
Section 1, clause of the Act of 1855 is to the elTect 
that—

“  Tile said (li-'.tricts :̂ iliall be placed under tlie suxierintendenoe and 
jurisdii'tion of an nffieer or officers to l>e aj>j);iiiited in that behalf by 
till/ Lit4iie!uuit-Govi:'iiior nl J^eii^al, and studi oilit.T!' Gi' olHcers shall bo 

to tlie d i r t a n d  w.mti'fil ot tlie said rjenienaiit-iiovt'rnor."

These Judicial Rules have been frained in exercise 
of tlie |)owers of direction and control given to the 

ikivei'iin^ent. But section 27 of the Civil 
Jcstice ReguL-ition of 1803 specifically prescribes 
Ihat iJiat direciion niiist be consistent with tha.t 
Ri.-.gulaiion and. with all other enactments for the time 
being in force in the Santal Parganas. 'llie section 
runs thus; —

“ Any directions whicii tdie Lieuteiiaiit-iiovi ruor of I,!ei)gal may 
issue under section 1, clause 2, of Act XXXVII of 1855 must lu:;
{'oiiHifstent with this Re^vilation and with all other enactments for tha 
finie being in foi-j-e in the Sautal Parganas.”

Oi'c year’s liiiiit'ation for execution of decree is 
obviously inconsistent with Article 182 of the Limi­
tation Act Avhich relates to the execution of decrees 
and, therefore, in my opinion rule 35 to that extent 
is ultra vires and has got no binding effect upon 
courts. Therefore, Article 182 of the Limitation Act 
applies in these caseS' and, therefore, the execution in 
Miscellaneous Appeal no. 324 o f 1934, which was
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filed after one year of the default but Avithin tliree
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JoKHiiu.Ai years of it, is not barred by limitation.
Sa&armal Miscellaneous' Appeal no, 323 of 1934 tlie
Chaman application for execution was filed more tlian three 

C h o o d h r t .  years after the date of the default Avhen, according;  ̂
K ha.ta to rule 36 referred to above, the decree liad ])ecome 

Mohamad void. This rule does not contravene any provision of 
N o o r ,  j . Indian Limitation Act. The life of a decree is 

not governed by the Limitation Act. There is a 
corresponding provision in the Code of Civil Proce­
dure (section 48) Avhich provides that no order for 
execution of a decree shall be passed after twelve 
years of the date of the decree or the date of default 
if the payment under the decree is to be made on a 
subsequent date. This provision of the Code of Civil 
Procedure does not apply in the Santal Parganas to 
suits of Rs. 1,000 in value or less. Therefore, it may 
be said that rule 36 is not inconsistent with any law 
in force in the Santal Parganas. It is, however, 
doubtful whether it was competent for the local 
Government to frame such a rule. Strictly speaking, 
prescribing a life for a decree appertains to substan­
tive law and not the law of procedure. Section 48 of 
the Code of Civil Procedure bars execution, but does 
not make the decree void. In other words, the right 
subsists, but the remedy is barred. There is a good 
deal of difference between the two. Apart from this, 
section 1, clause (£), of Act X X X V II of 1855 gives 
power to the local Government to give direction to . 
the officers and to control them. It is doubtful whether 
declaring a decree to be void comes within the term 
‘ direction ’ and ‘ control ’ . However, it is not 
necess’ary for the purposes of this cas’e to discuss this 
question in detail. The decree in this case was trans­
ferred before the expiry of three years from the date 
of default. It had not become voi  ̂when it was trans­
ferred to Banka. It was then in full force and there-

■ after the execution in the Banka court will be 
governed by the law which is applicable to that Court. 
Furthermore, rule 36 which makes a decree void after
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tliree years makes an exception in favour of a pending 
proceeding. It is not clear wliat the word proceed­
ing means. It need not be execution proceeding. 
A proceeding to bave a decree transferred mav be 
said to be a proceeding and therefore the execution of 
the decree may be in continuation of such a proceed­
ing. At any rate, the decree had not, even according 
to the rule, if the rule is legal, become void when it 
came for execution to Banka. In my opinion the 
execution is therefore valid.

I would, therefore, allow the two appeals, set 
aside tlie orders of the Court below and direct that 
the executions shall proceed. In the circumstances of 
the case the parties Avill bear their own costs 
throughout.

S a u n d e r s , J.— I agree.
A ffea ls  allowed. 

Cases reinmided.

J OKHIRAM 
SiGAIllrAL

CiiouimuY.

K b a j a  
Mohamad 
j S o o r ,  j .

1935.

APPELLATE CIVIL.
Before Agar/rala mu] Varhui, JJ.

NILI\V.VNTHfV NAEAYAN T E W A E I  

•y.;
DEBENDEA N ATH  E A Y .-

Provincial rnsolveacij Act^ 1920 (Act F of 1920), sections 
2, 28(3) and 59— Receiver in insol'Dencij^ if can sell the share 
of the insolvent's son— joint Hindu fwmihj— “ property ” , 
'meaning of, within section of the Act.

The powers of a Eeceiver-in-insolvency are defined by 
the statute and that power is to sell the property of the insol­
vent which vests in the Eeceiver by reason of the order of 
adjudication.

* Appeal fi-om Appellate Decree no. 322 of 1932, from a deciBion 
of S. P. Obattarji, Esq., Officiating Judicial Commissioner of Choia 
Nagpur, dated the 19tli May, 1931, confirming tlie decision of Babii 
Nareiidra Natli Cbaki'avarty, Subordinate Judge of Banchi, dated the 
28th September, 1929.

1V)35.

December, 
S, 4.


