
is n ot a n u lli ty  in  th e sense o f  b e in g  b eyon d  th e  jiir is -  
SurendbT~ d ic tio n  o f  th e ex e c u tin g  co u rt or v o id  as b etw een  the 

Kumar ju d g m e n t-d e b to r  a n d  the d ecre e -h o ld er  or  a u c tio n -  
St\gu p u rch a se r, a n d

V-
SBrcHAND (5) the decree-holder, if he purchases the pro- 
Nahata. perty, cannot successfully maintain an application 

D iia v le ,  j.for the revival of the execution proceedings on the 
ground that the sale has not in fact satisfied his decree 
to the extent of the sale-price, unless he has the sale 
set aside by applying under Order X X I, rule 91.

I would accordingly allow the appeal, reverse the 
order of the lower Courts and dismiss the application 
for execution with costs in all Courts.

C o u r t n e y  T e r r e l l , G.J.— I agree.
A g a r w a l a , J .— I  a gree .

A ffea l allowed.
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REViSiONAL CIVIL.
Before Macpherson and Khaja Mohainad Noor, JJ. 

1933. JANG BAHADUE SINGl-H

IS'ovcmhcr,

OHHABITjA KOIBI.*-

Code of Civil Procedure, 1908 V of J.908), section  94 
and Order X X X I X ,  rules 1 and 2— Tnterim infmiction—  
Penalty for disohcjjinfj— rule 2(3), a'hether cjoverns both rules 
1 and 2.

The plaintifl: obtained an interim injunction restraining 
the defendants from cutting certain trees which the defendants 
dif5obeyed -whereupon the Court directed them to be detained 
in the civil prison. In revision it was contended on their 
behalf that the Mnnsif had no jurisdiction to punish.

Civil Revision no. 129 of 1935, from an order of K. P. Sinlia, 
Esq., I .C .S .,  Additional District Judge, Arrah, dated the 8th December, 
1934, affirming an order of Babu H. P. Sinha, Munsif, First Court, 
Arrah, dated the 15th Febrxiary, 1934.
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Field, that Order X X X IX , rule 2(5), Code of Civil 
Procedure, 1908, applies to disobedience generally if an 
injunction is granted by the Court and that the words in 
case of disobedience ” of that clause are wide enough to cover 
breaches of injunctions issued under Order X X X IX , rule 1.

Hakim Muhammad Naziruddin v. Raja Ram (l)  ̂ S. 
Adaikkala The wan v. Imperial Bank, Madurai^) and Ram- 
prasad Singh v. Benare>i Bank, Ltd.{^), followed.

Balhhadar v. Ballai-^), dissented from.

Permanand Das v. Nntvarlal Trihhoi'iandas[?>), Krishnapar 
Mutt V. The Vicar of Suratkal Church {(̂ ) and Eastern Trust 
Go. V. M cKenzie Mann if Co.i^), referred to.

It would appear desirable to I'edraft rule 2 perhaps by 
replacing rule 2(3), with such modifications as may be required, 
by a new rule 2A.

Application in revision by the defendant.
The facts of the case material to this report are 

set out in the following judgment of Macpherson, J., 
referring the case to a Division Bench :—

Macpherson, J .— The petitioner was one of tlie defendants to 
mortgage suit no. 135 of 1932, \vliioli was based upon a simple mortgage 
bond executed by petitioner and his father and the suit ■\vas for reali­
sation of Es. 1,690-2-0 by the sale of the mortgaged and other properties. 
Ihe plaiutifi applied for au injimction under Order XXXfX , rules 1 
and 2, against waste of the security through the î etitioner and his 
sou cutting trees from the orchard representing the mortgaged property'.

The Munsif granted ad interim injunctioii restraining the petitioner 
and two other defendants from cutting the trees and removing the 
timber of trees already cut. Eventually on ihe 3rd January, 19S4, 
plaintiff represented to the Court that the petitioner and his father 
were cutting the trees of the orchard in spite of tlie injunction and 
asted that they be detained in the civil prison. The Munsif committed 
the petitioner and his father to the civil prison for four months or 
till they express their regret to the Court and compensate plaintiff for the

fl) (1935) 16 Pat. L. T. 309.
(2) (1926) A. I. B. (Mad.) 574.
(3) (1919) I. L. E. 42 All. 98.
(4) (1930) A. I. R. /All.) 387.
(5) (1931) A. I. R. (Bom.) 509.
(6) (1917) 44 Ind. Cas. 56.
(7) (1915) 20 Cal. W . N. 457, P. 0.

■Tang
B ahaddr
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('.'HHAiilL-l
Komi.
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loss iiieiirred by liini. Tlie learned Miinsif does not specify the provi-
■ siou under 'wliicli his oi'der was passed; but the District Judge on 
appeal which was dismissed montinns Order XX XIX, rule 2, clause (3), 
oi the Code of Civil Procedure.

I issued the rule to show cause why tho order ot the Munsif should 
Chhabila *̂ side on the basis ot Mr. Justice Dalai’s decision in
Ivomi. Tkilbhaddav v. Balla(l) whore he observed;— “ Through some in­

advertence no penalty appears to be provided in Order XXXIX for the 
Maci'HRu- breach of an injunction. It seenvs likely that the provisions of rule 2(3) 
SON J. Order XXXIX were intended to be applied to ;i breach of an injunc­

tion under rule 1 also, but as clause ■] is included under rule 2 it 
would follow that the proyisions of that clause will not apply to rule 1.” 
The learned Judge suggested an amendment of tlie rules prescribed. 
This is substantially the view of the law which is pressed at tlie bearing 
i)y Mr. Mahabir Prasad; ])ut I have not been referred to any other 
decision in support.

On the other hand, Mr. Haresliwar Prasad Sinha relies upon the 
decisions of the Madras High Cijurt in Krishuajyiir Mutt v. The Vicar 
o/ Sui'atlial Church (2) and S. Adaihhala Thevan v. Imj/orial Banl;, 
Madura Branch (8). The former is the decision of a single Judge who 
was unable to accept the contention that the provisioii in Order XXXIX, 
rule 2(3), only applies to suits of the nature conteuiplated by rule 2(1). 
(It is clear tliat in tlie present circumstances the injunction was issued 
under rule 1.) Ihe learned Judge observes:— “ Section 94, clause (c), 
of the Code is general and empowers the Court to grant' a temporary 
injuncluon and, in case of disobedience, to commit the person guilty 
thereof to the civil prison and order that hifi property 1)6 attached and 
sold. Order XXXIX nnist be read with section 94. I would be sorry 
to hold that a person who wilfully disobeys an injunction of Court could 
escape with impunity, unless there is anything in the Code which 
compels me to do so.”

The difficulty, however, would seem to he that section 94(c) is 
dependent upon the words ''' if so prescribed ” which means “ if so 
pTBsciibed by rules under the Act.” Rule 1 certainly enrpoAverB the
Court to grant a temporary injunction; but the power to commit to
the civil prison in case of disobedience is not accorded in that rule 
and imless it can be implied in Order XXXIX, rule 2(3), it is not 
prescribed at all. Oi'der XXXIX, rule 2(7), deals with cases of a 
special class and under the ordinary ruhiS of drafting all the sub-rules 
of rule 2 would ordinarily be understood refer to sub-rule (I) unless 
otherwise stated.

The second case S. Adaild-ala Thevan v. Tmi^erial Bank, Mddura(^), 
which was decided by a Diyitiion Bench, may be simimarised as 
follows;— “ The drafting of rule 2(3) of Oi'der XXXIX is somewhat 
inartistic, but there is no doubt that it aî plies to disobedience generally 
of an injimction granted by the Court, It applies not only to dis­
obedience of an order issued under clauses (I) and (S) of that rule but

(1) (1930) A. I. (All.) 887. “
(2) (1917) 44 Ind. Cas. 56.
(3) (1926) A. 1. R. (Mad.) 574.
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has a luoro guiiei'al ;i[)plie;itioii: ifc applies alike to dis-ioLcdiertco, oi all 
tlie iiijuuctioiis issvted under Hcctioii I'lie learned -Judges also •
reier to ThunI'i'asacl Singh v. Benares Ban]:, Lid.(I) where the i'olkjwiiig 
appears :— “ It has been suggested that, in any case, no procedure is 
provided for punisliiiig an;\' breach oi the condition so imposed. TJiia 
argumeiit turns in part on the interpretation to he put on Order X X X IX . 
rule 2, clause t3), of the Code of Civil Procedure. The drafting of 
the rule î  a little elumwy, because it has tono^ved metluiuically the 
arrangement oi; sectionK in the Code o£ Civil Procedure of ISS‘2; but 
we are sati.sfied tliat tlie words “ in casa of dirfobedience ” are v̂ide 
enough to cover breaches of injunctions issued under Order XXXIX, 
rule (/), for which breaches no penalty is elsewhere pjrovided. In any 
caso this Covirt has unquostiunably the power to pmush contempt of 
its own <jrders.” The la.st sentence show.s that this Allaiiabad decision 
is not a direct antliority since in the present case the injunction was 
not issued Ijy the Higli Court.

The cjuestion is whetlier it is a ease oi omission, accidental or 
otlierwise, so that in fact the Court is not empowered by rules pres­
cribed in case of disobedience of a temporary injunction granted under 
Order XXXIX, ride 1, to commit tlie person guilty thereof to the civil 
prison, or whether Order XXXIX, rule 2(̂ 5), directly or by necessary 
implication does prescribe such povv’er of eoramitnient.

I niay say that Mr. Hareshwar Prasad SinLa has referred to the 
decision of their Lordships of the Judicial Committee in tlie Easiern 
Tnmf. Co. V.  McKe.nzle ISIann (f: Co., L td.(2). But it does not appear 
to be very much in point.

In !iiy opinion this is a ease wliicli should be decided l:iy a Division 
Bench and I accordingly refer it so that a decision may lie available 
til the Courts of tlie province, and that if necessary an amendment in 
(ho rules pi'0 .̂eri!>ed ruay be made.

Oil this reference
MahaMr Prasad and Tarkesliivar Nath, for the 

petitioner.
Hareshivar Prasad Sinha, for the opposite party.
M a c p h e r s o n , J.-^The facts and also the points at 

issue are set on! in the observations made by me in 
referring the case to a Division Bench and need not 
be repeated as they will form a part of this judgment.

At the hearing two recent decisions have been 
referred to, the first being that of Dhavle, J. in

ll)3o.

J a s o

l,]AjrAD!Tt
Bixaic

C lIH A IU l.A
Koiut.

(1] (1919) I. L. II. 42 All. 98, 108.
(2) (1915) 20 Cal. W. N. 437, P. 0 .
2 1  I .  L .  R .



1935. Hakim Muhammad Naziruddi'/b v. Raja Ram(^) and 
the other that of Baker, J. in Cha.turllmjdas Parma- 

B a h a d u r  nand Das v. Natvarlal Tribhovandasi^). In the former 
S in g h  the learned Judge after dissenting from Balbhaddar 

CxiHABiLA Balla{^) and making reference to Ramfvasad Singh 
K oibi, V . The Benares Bank, Ltd.(^) and S. Adaikkala 

Thevan v. Imperial Bank  ̂ M(ulnra{^) held that Order 
sonT™̂ ' X X X IX , rule 2(3) applies to disobedience generally 

of an injunction granted by the Court, and that the 
words “ in case of disobedience ” of that clause are 
wide enough to cover breaches of injunctions issued 
under Order X X X IX , rule 1, for which breaches no 
penalty is elsewhere provided. In the latter it was 
held that an undertaking by a defendant to the court 
was equivalent to an injunction to which Order 
X X X IX , rule 2, is applicable. Another point 
which may be mentioned is that though the decision 
in Ramprasad Singh v. The Benares Bank, Ltd.{^) 
related to contempt of the orders of the High Court 
which the High Court had unquestionably the power 
to punish, the High Court possesses now under the 
provisions of the Contempt of Courts Act, 1926, the 
same power in respect of contempt of the orders of 
subordinate courts.

Apart from the consideration that the Legislature 
was unlikely to omit provision for a penalty for a 
breach of an injunction under Order X X X IX , rule 1, 
the intention of the Legislature to make rule 2(5) 
govern both rule 1 and the earlier part of rule 2 may 
be inferred from a comparison of rules 1 and 2 with 
the provisions of sections 492 and 493 of the Code of 
Civil Procedure, 1882, which they very largely re­
produce. Rule 1 is substantially section 492 and

(1) (1935) 16 Pat. L. T. 800.
(2) (1931) A. I. R. (Bom.) 509.
(8) (1930) A. I. E. (All) 387.
(4) (1919) I. L. R. 42 All. 98.
(5) (1926) ks I. R. (Mad.) 574.
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rule 2 is substantially section 4̂ )3 with its four 
paragraphs numbered. Rule 2(5) which reads—

“ In case of disubedieiice, or of breacli of any isuch terms, the Court; 
granting an injunction ]iiay order Uie pioperty of the person guiltj 
of sucli disobedience or breaoli to be attached, and may also order 
sucli person to be detained in tlie civil prison for a term not exceeding 
sis months, unless in the meantime the Court directs bis release,'’

is thus based upon the third paragraph of section 493 
which runs : —

“ In case of disobedience, an injunction granted under this section 
or section 492 may be enforced by the iniprisonmeut of the defendant 
for a term not exceeding six months, or the attachment of his property, 
or both ” ,

The words ‘ 'or of breach of aiiy such terms has 
reference to the second paragraph of section 493 and 
rule 2(^). It seems clear that the words In case of 
disobedience the Court granting an injunction may 
order ” were intended to reproduce “ In case of dis­
obedience an injunction granted under this section
or section 492 may be enforced...........dropping
the reference to the sections, and to cover all temporary 
injunctions as before whether granted under rule 1 
or rule 2(1); and though, as has been frequently 
observed, the drafting is not lucid, it sufficiently 
implies that intention. At the same time it would 
appear desirable to redraft rule 2 perhaps by replacing 
rule 2(3), with such modifications as may be required, 
by a new rule 2A.

Mr. Mahabir Prasad asks us to accept an apology 
from his client and direct his release from bail, but 
the materials before us for a decision are inadequate 
and such an order, if made, ought to come from the 
Court of the Munsif which has to see that, in the words 
of the order, the petitioner also compensates the 
plaintiff for the loss incurred by him.

The application is without merit and I would 
discharge the rule with costs.

Janci-
B A H A D tiR
Hixoh

■r.
C h h a b i l a

Ivon-tr.
'ALu i 'p h e r - 
sox, J.

K h a j a  M o h a m a d  N o o r , J. -I agree.
Rule-diseharged,


