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1985, _ under s'ection 40 of the Bengal Tenancy Act. The 
scope of the practice will, it may be hoped, become 

B r in d a b a n  attenuated under the amendment reducing the limi- 
Nation for suits claiming produce rent. The present 
case is also a good illustration of grossly inflated 
demand by the landlord and of an absurd report by a 
pleader-commissioner such as ought not to impose 
upon a circumspect judicial officer. It is probably 
one of many cases, distinguished from others only by 
the fact that the raiyat was in a position to avail 
himself of the lucky chance whereby the papers of the 
landlords which the Courts- below permitted them to 
withhold, were forgetfully produced in Court in 
other litigation, to the present confusion of the land­
lords and their amlas. They have, however, not 
heard the last of the matter.

The village papers will not be returned to the 
plaintiffs without the special order of this Court,
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Mitra.

Macpheb-
aoN, J.

James, J.— I agree.

A'p'peal allowed. 
Remew granted.

1935.

O c t o b e r ,  
16,17.

FULL BENCH.
Before Goiirlnmj Terrell, CJ . ,  Dhavlc and Aganoalit, JJ.

SUEENDEA KUMAE SINGH.

D.

SEIGHAND NAH ATA.-

Gods of Civil ProcedufG, 1908 (Act V of 1908), Order 
XXI ,  niles 90 and 91— execution of decree— sale of property 
in which judgment-dcbtor had no saleable interest, if a 
nullity— Dccree-holder's remedy, if hy way of application 
under order XXI ,  rule 91— Fresh execution on ike ground, 
that the decree has not been satisfied, whether maintainable.

* Appeal from Appellate Order no. 10 of 1935, from an order of 
Aghore Nath Banerjee, Esq., District Judge of Purnea, dated the 13th 
September, 1934, afBrming an order of Babu Saralendu Bhusan Gupta, 
Munsif at Kishunganj, dated the 24th January, 1984.
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R obtained a money decree against A and in execution 
of tiie same purchased some lands and a note was made that ' 
the decree had been fully satisfied. Later on R learnt that 
the lands liad been previously sold in execution of a rent 
decree and he applied for setting aside the sale under Order
X X I, rvde 9.1., but the application was rejected as being Ijarred 
l.)y limitation. R  then applied for fresh execution on the 
ground that his decree was in fact not satisfied.

Held, that (i) a sale of immoveable property in which the 
jiidgrnent-debtor had no interest at the date of the sale ŵ as 
not a nullity in the sense of being beyond the jurisdiction of 
the executing court or void as befcŵ een the judgment-debt or 
and the decree-hokler auction-pm'chaser.

(ii) the decree-holder if he purchased tlie property cannot 
successfully maintain an application for the revival of the 
execution proceedings on the ground that the sale has not 
in fact satisfied his decree to the extent of the sale price unleŝ i 
he gets the sale set aside by applying' under Order X X I, rule 91.

Nagcndra Nath Ghosh v. Sanihhu Nath Pandey(i), 
Muthukimiara Summi Pillai v. Mutlmswmni Thevmi{^). 
Mundlapati Jagminadha Rao v. Rachapudi Basavayya(^) and 
PhnlcJiand Ram  v, Nawrangi Lai Marwarii^^), followed.

Radlia Kishun Lai v. Kashi Lal(.̂ )̂ and Firm Gnnga Ram  
Giilnij Ram v. MuJctirani Mari('ariO'>), distinguished.

Appeal by tlie jiidginent-debtor.
The facts of the case material to this report are 

set out ill the judgment of Dliavle, J.
The case was in the first instance heard by Fazl 

All and Liiby, JJ. who referred it to a larger Bench 
by the following judgment:—

Fazl AijI and LtTiiY, JJ.—This is an appeal from a decision of the 
District Judge of Purnea affirming tlie decision of the Munsif of 
Kishuiigaiij in the following cireumstaiiees :—

The respondent having obtained n decree for money against tlie 
appellant brought certain lands belonging to him to sale in execution

(1) (1924) 0 Pat. L. T .~ m  '
(2) (1926) I. L. E. 50 Mad. 639,
(3) (1927) 58 Mad. L. J. 255.
(4) (1935) M. A. 285 of 1934 (unreported),
(o) (1923) I. L. B. 2 Pat. 829.
(6) (1931) I. L. B. 11 Pat. 250,
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1935. of tlie decree and purchased them ou the 28th March, 1931. The sale
------- -------— subsequently confirmed and a record was made ot the fact that
SoiiENDKA the decree had been fully satisfied. Subsequently the decree-holder 

Kdmir came to know that the lands which had been purchased by him had
SiNGH already been sold by the landlord in execution of a rent decree and the

U" judgment-debtor had accordingly no saleable interest in them at the
S r ic h a n d  elate of the sale. Accordingly on the 7th January, 1933, he made 

N a h a t a - applhiation to the court for setting aside tlie sale under Order XXI, 
rule 91. I his application being obviously barred by limitation was 
dismissed on that ground. He, therefore, on the 13th June, 1938, 
made an application to the executing court to revive the execution 
proeeediriga on the ground tliat his decree was still unsatisfied. The 
petition was resisted by the judgment-debtor on the ground that the 
order in execution entering satisfaction of the decree, unless set aside 
by a court of competent jurisdiction, barred a fresh application for 
execution and that the decreo-holder having lost his remedy under 
Order XXI, rule 01 coidd not maintain the present application. These 
objections, however, have been overruled by both the courts below who 
relying upon the decisiim of this Court in CUuujn Ram Gulraj Ram v. 
Mnidi ram Manvari{'^) have held that the sale in favour of the decree- 
linlder was a nullity, inasmuch as the j)roperty wliich the court pur­
ported to sell to him had already been sold in execution of a previous 
decree and thmefore could not pass to the decree-holder under the sale. 
In arguing the appeal in this Court the learned Counsel for the appellant 
strongly relies on the decisious of the Madras High Court in Muthu- 
kumarfiwanti Fillai v. Muthuawami TheDcinC-̂ ) and Mnndlapnii 
Jafjannadha llao v. RacJiaymdi BmavaijyaC'^). The ease ()f Muthukuwr>i‘- 
swami Pillai v. Miifhuswami Thovan(- )̂ was cited and approved of in 
Phidchand v. Naaran<ji Lai MaruHiri(i) decided by a Division Bench 
of this Court conHisting of the Chief Justice and Varma, J. On the 
other hand the decision in Gangaram Gidraj Ram v. Mulxiiram 
Marwan(^) with reference to which the present case has been decided 
undoul)tedIy favours the view which was urged ou behalf of the res­
pondents. In these circumstances it appears to us to be desirable that 
this case sliould be referred for decision to a Full Bench and the point 
on which we desire it to be referred may be formulated as follows :—

Whether a sale of immovable property in which the judgment- 
debtor had no saleable interest at the date of the sale is a nullity and 
whether the decree-holder, if he purchases the property, can, without 
taking steps under Order XXI, rule 91 or in spite of having taken steps 
under that provision and failed to have the, sale set aside, successfully 
maintain an application for the revival of the executicm proceedings 
on the ground that the decree not being satisfied ia still liable to be 
executed.

Let the record of the case be placed before the Chief Justice for 
orders.

(1) (1931) I. L. H. 11 Pat. 250.
(2) (1926) I. L. E. 50 Mad. 639.
(8) (1927) 53 Mad. L. J. 255.
(4) (1935) M. A. 285 of 1934 (unreported).
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A. B, Mukharjee (with him »S. iV. Bamrjee), for Susekdea 
the appellant: The sale is not a uullity. That being
so, the failure of the decree-holder aiiction-piirehaBer s. 
to get it set aside under Order X X I, rule 91, will be 
a bar to a fresh execution levied on the ground that ' 
the decree not being satisfied was still liable to be 
executed. Under rule 92 the sale has become absolute.
The anction-pnrchaser’s only remedy in such cases is 
by way of an application under rule 91.

[ C h i e f  J u s t i c e .— Sale ”  involves a transfer of 
property. In this case, therefore, there was no sale.]

There was inidoubtedly a sale, but there was no 
warranty of title. The decree-holder ought to have 
made the necessary enquiry at the time when he made 
the application under Order X X I, rule 11. As soon 
as the sale is confirmed, the decree-holder loses his 
character as decree-holder and begins to occupy the 
position of an auction-purchaser. The decree becomes 
satisfied on confirmation of sale. A  stranger auction- 
purchaser must be given the same protection as a 
decree-holder purchaser. But if the decree-holder can 
be allowed to ignore the sale and levy fresh execution, 
w'liere is the corresponding remedy given to a stranger 
purchaser— a remedy other than that provided for 
3v rule 91 ? How can it be suggested that the sale 
was void ab initio, when the court had jurisdiction 
to sell"? The case of Rad ha Kishun Lai v. Kctshi 
Lali}) is opposed to the view taken by the Allahabad,
Madras and Calcutta High Courts. It is also

■ contrary to the view taken m Nagendra Nath Ghosh v. 
Saml)hu Nath Pamday(^̂ ).

Therefore in Mathukumarswami Pillai v. 
Muthuswami Themn(^) the learned Judges refused to 
follow Radha Kishun"si^) case. In Phulchand v.

(1) (1923) I. L. R. 2 Pat. 829.
(2) (1924) 6 Pat.. L. T. 769.
(3) (1926) I. L. li. SO Mad. 630.



1935. Naurangi{^) a Division Bench of this Court (Courtney
q.mT̂ vnTr Terrell, C. J. and Varma J.) has followed Muthu-D D EE N D liA  ’  . , ,  ,
Kumar kumavswami Pillm v. Mutlmswemi'i lh,evan[^).
sixVGH The same view has been taken in Anand Krishna v.

SiiicHAND Kishan(^), Ram Saru'p v. Dalpat Rai( î), Balamnt
Nahata. Ranganatli v. Bala Maiwp), Habibud.din v. Hatim 

Mifza{^) and A binash Chandra Kar v. Bhuhan 
CHandra(‘).

B. N. Mitter (with him Syed Hasan), for the 
respondent; In the last execution I purchased only 
a bag of wind as the judgment-debtor had no title 
to the property sold. There being no property of the 
judgment-debtor which could be sold, the sale is void. 
The case of Firm Gang a Ram v. Muktirami^) is 
correctly decided,

I also rely on Rridha Kishun Lai v. Kashi Lal(; )̂ and 
Moti Lai V. Karrahuldini}^). A Court has no power
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Reference was 
In Prasanna 

3y the auction'

to sell what has already been sold, 
made to Thakur Barmha v. Jihan{ '̂ )̂.
Kumar v. Ibrahim MirzaQ-‘̂ ) a suit 
purchaser for recovery of property or refund of pur­
chase money, on the ground that the judgment-debtor 
had no saleable interest, was held to be maintainable 
without the sale being first set aside. When the 
property did not belong to the j udgment-debtor, there 
was nothing to pass by the sale and therefore nothing 
to set aside.

{.4. B. Mukherji.—This decision was not 
followed in Bipin Beh(iri Ghosh v. Haricharani^^). 
The mistake which Fletcher, J. committed, namely,

(1) (1935) M; A. 285 of 1934 (uiireport^
(2) (1926) I. L. R. 50 Mad. 689.
(3) (1930) I. L. E. 53 All. 496.
(4) (1920) I. L. R. 43 All. 60.
(5) (1922) I. L. r ;  4,6 Bora. 833.
(6) (1925) I. L. E. 6 Lah. 283.
(7) (1921) 25 Gal. W. N. 756.
(8) (1931) I. L. R. 11 Pat. 250.
(9) (1923) I. L. R. 2 Pat. 829.

(10) (1897) I. L. a. 25 Cal. 179, P. C.
(11) (1913) I. L. R. 41 Cal. 590, P. C.
(12) (1917) 41 Ind. Gas. 924.
(13) (1920) 64 Ind. Cas. 628.



that lie followed an earlier decision based on the old ^̂ 35. 
Code, was pointed out in Banhi Behari Das v. Guru
^«5(i).] ‘ kumau'

Reliance was also placed on iWuMiram Pandey v. ’ i'.' 
Arfim Missir‘(̂ ) and Kedar Nath Goenka y. Ram Srichaxd

A. B. Mukherjee, in reply.
s . A. K.

C-iir. ad‘D. Dult.
D h a y le , J .— T he app ellan t in this case objects 

to execution proceedings started  a fre sh  against him 
by the respondents in the fo llow in g  circum stances.

The respondents obtained a money decree against 
the appellant, and in execution of it brought certain 
lands of the appellant to sale in April, 1931, and 
themselves purchased them. The sale was confirmed 
in June, 1931, and a record was made to the efiect 
that the decree had been fully satisfied b}’ reason of 
the sale. Later on the respondents came to know that 
the lands had been previoiisly sold in execution o f a 
rent decree, so that at the time of the sale brought 
ahout by the respondents tbe a.ppellant had no saleable 
interest in them. Upon this in January, 1933, they 
made an application under Order X X I, rule 91, for 
setting the sale aside. This application was obviously 
barred by limitation and was accordingly dismissed.
About six months afterwards the respondents made an 
application out of which the present appeal arises, 
asking for fresh execution on the ground that their 
decree was in fact unsatisfied. The application was 
resisted by the appellant on the ground that the order 
in execution entering satisfaction of the decree, not 
having been set aside by any Court, was a bar to a 
fresh execution and that, tlierefore, the respondents 
decree-holders, who had lost their remedy under Order

(1) (1923) 28 Cai. W. N. 20. ~
(2) (1934) I. L. E. 13 Pat. 765,
(3) (1935) I. L. E. 14 Pat. 611, P. C.
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1935. X X I, rule 91, were not entitled to maintain the appli-
■ cation in question. The appellant’s ob ection nas
been overruled by the lower" Courts; relying upon 

SiNc.H certain observations in Firm Gang a Ram Gulraj Ram 
, V . MuMiram Marwarii}) they have held that the sale in

favour of the respondents was a nullity, inasmuch as 
the property which the Court purported to sell to 

Dhmle, them had already been sohl in execution of a previous 
decree and therefore could not pass to the decree-holder 
under the sale. As that view was in conflict with the 
view taken in Muthukumara Sivami Pillai v. Muthu- 
swami Thevan^^) which was followed in Mundlapiti 
Jagannadha Rao v. Raoluqmdi Bascmiyya^^) and 
in this Court in Rhiilcluind v. Naurangt Lai Mar- 
tvari( )̂ (decided by iny Lord tlie Chief Justice and 
Varma, J.), the learned Judges before whom this 
appeal first came on for hearing, Fazl Ali and Luby, 
JJ. have made this reference to a Full Bench formu­
lating the point for decision as follows : —

“ Whether a sale ol' itnniovable pi’operty in which the judi,fment- 
debtor had ho saleable interest at the date of the sale is a nullity and 
whether the decree-holder, if he purchases the property can, without 
taking steps under Order XXI, rule 01, or in spite of haviu” taken 
steps under that provision and failed to have tlie sale set aside, 
successfully maintain au application for the revival of the execution 
proceedings on the ground that the decree not being satisfied is still 
liable to be executed.”

_ Now, it appears at the outset that the point for 
decision in the case of Firm Ganga Ram Gulraj 
Rami}) was ŵ hether the executing court had properly 
disposed of an application for rateable distribution 
in ultimately dismissing it and at first ignoring it 
and confirming the relevant execution sale even after 
it had been brought to its knowledge that the judg- 
ment-debtor’s property had already been sold in 
execution at the instance of another decree-holder. 
That matter is entirely different from the present case

(1) (1931) I. L. R. 11 Pat. 25^ "
(2) (1926) I. L. R. 50 Mad. 689.
(8) (1927) 5S Mad. L. J. 255.
(4) (1935) M. A. 2S5 of 1934 (unreported).



where the propriety of the order conhrmiiig tlie sale joss. 
cannot be and is not chaiienged, but the decree-holder 
merely seeks to ignore tiiat order as as the order ''KiSrn' ” 
recording satisfaction of tiie decree on the ground f-'-iNr.ir 
that the decree lias not in fact been satisfied by the , 
aale. There cannot, oi course, be any diypirte that 
if  a property iias already been sold in execution of a 
decree, it cannot be effectively sold again in execution fuAVMi, J. 
of another decree against the same jndgment-debtor 
unless possibly there is a question of mortgage liens 
and the like. The first sale operating on the entire 
interest o f the judgment-debtor, there would be 
nothing left for the second sale to operate on. A  
second sale would, therefore, really convey nothing to 
the purchaser and the question may arise [as happened 
in the case of Firm Gang a Ram Gulraj 
{whether, ms-a-vis the judgment-debtorj it ought to 
be confirmed. That, however, is not what we have 
to deal with in the present case; the confirmation of 
the sale, as I have already said, is not in question. It 
may be— indeed it appears to be the case—that the 
respondents, if they are right in saying that the 
property had already been sold in execution of a rent- 
decree obtained by the landlord, have taken nothing 
by the sale and that as against the prior execution 
purchaser they will not be entitled to the property.
The sale might be a nullity in the sense that it would 
not operate to pass an effective title to the purchaser 
ms-{L-ms the prior purchaser, but the mere absence of 
a saleable interest would not go to the jurisdiction 
of the Court that sells the property at the instance of 
the decree-holder, especially as there is no warranty 
o f title in court sales. But the question that arises 
when a decree-holder auction-purehaser applies for a 
fresh execution on the ground that the sale has not 
in fact passed any title to him and satisfied his decree 
is a question between him and the j udgment-debtor, 
and not one between him and another person against 
whom he has obtained no title by the sale. It is open

V O L .  X V . ]  F A T N A  S E R I E S .

(1) (1931) I. L. E. 11 Pat. 250.



1935. to a decree-holder, who brings the judgment-debtor’s 
SukendT̂  property to sale in execution and purchases it himself, 

to apply to the Court under Order X X I, rule 91, to 
Singh set aside the sale on the ground that the judgment- 

Srichand debtor had no saleable interest in the property; and 
N a h a t a . if he so applies within the period of thirty days pres­

cribed for such applications, and proves that the 
Dhavle, j. jlodgment-debtor had no saleable interest, the Court 

jwill, under Order XXT, rule 92, sub-rule ( )̂, make an 
order setting aside the sale. Such an order entitles 
the purchaser, under rule 93 of the same Order, to 
an order for repayment of his purchase money, and 
would, when the decree-holder himself is the pur­
chaser, lead, if it did not amount, to an order giving 
him leave to proceed again with the execution, in so 
far as the purchase money is not depsited but set off 
against the decretal amount. But if the sale is not 
set aside on this ground (or on other grounds which 
are open to other parties under rules 89 and 90 of the 
Order), the Court has to make an order under clause 
(1) of rule 92 confirming the sale, whereupon the sale 
becomes absolute. Clause (<5) of rule 92 then comes 
into play and debars a suit by any person against whom 
such order of confirmation is passed to set aside such 
order. The effect of this provision of the law was 
considered in detail by Kulwant Sahay, J. (sitting 
with Jwala Prasad, J. who concurred) in Nagendra 
Nath Ghosh v. Samhhu Nath Pandeyi}). It was held 
in that case that ‘ ' whereas under the Code of 1882 it 
was optional to enforce repayment of the purchase 
money upon setting aside of a sale by having recourse 
to the procedure provided for execution of a decree 
for money and the auction-purchaser was not limited 
to that remedy which was not an exclusive remedy but 
he could, if he so chose, bring, a regular suit to enforce 
payment of the purchase money, under the present 
Code no such option is left to the auction-purchaser 
and his only remedy is by way of an application under 
Order X XI, rule 91, of the Code.” The auction- 
purchaser, therefore, loses the purchase money

316 T H E  I N D I A N  L A W  R E P O R T S ,  [ v O L .  X V ,

(1) (1924) 6 Pat. L. T. 769.



deposited by him—and tlie sale stands, though iiieffec- 
tive against third parties—if the iiidgment-debtor has 
no saleable interest in tlie property and if  the auction- ’ Koi.ui’
purchaser has lost his reTiied;7 niider Order X X I, rule sinc.h
91. The only possible exceptioii to this is where the 
auction-purchaser can make out a case for equitable kuiata.
relief on the ground of fraud oi: the like—see such 
cases as Rishikesh Law v. Mardk Molla[^) and Basir- 
ucldin V . FAaJii — b̂ut that does not arise in the
present case. On what principle, then, can it be held 
that the auction-purchaser is better off if he should 
also be the decree-holder and that in the latter capacity 
he can ignore the sale and take out fresh execution"?
Much reliance lias been placed by the respondents on 
Radha Kishwn Lai v. Kashi Lal{^) in support of the 
contention that as decree-holder lie can do so. But 
that was a case where after the satisfaction of a decree 
by reason of an execution sale a third person had 
obtained a declaration of his rights to the property in 
a suit in which both the decree-holder and the judg- 
ment-debtor had been impleaded. Miillick, J., -who 
delivered the judgment of the Court in the case, held 
that the effect of the decree in favour of the successful 
claimant was to set aside the sale and that no formal 
order to that effect was required as both the original 
decree-holder and his judgment-debtor were bound by 
the later decree. This view has been criticized in 
Madras in view of the finality of execution proceedings 
between decree-holder and judgment-debtor, but it 
is not now necessary to examine its soundness. For 
in the present case there is no adjudication in the 
presence of the decree-holder and the judgment-debtor 
which could be taken to have the effect of setting the 
sale aside. On the other hand, there is the sale which, 
being confirmed, binds the decree-holder, and further 
there is the record of satisfaction of the decree, which 
is binding on the decree-holder and cannot be ignored;

(1) (1926) I. L. E.. 53 Gal. 758.
(2) (1935) A. I. B, (Gal.) 645.
(3) (1928) I. L. R. 2 Pat. 82&.
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1935. if it were not binding, there v/onld [as their Lord- 
ships of the Judicial Committee said in Ram Kirpal 

Kumar̂  V. R uf Kutirii^)^ be no end to litigation. The decree- 
yiNGH holder aiiction-purchaser would seem in such 

SiiirHAND to have a smaller claim to consideration
Nahata.̂  than a third party aiiction-piircliaser; for while both 

of them pui’chase at their own risk, it is the decree- 
ThiAvui, j. iiolder himself that brings the property to sale and 

he ought to see that it is still the property of his 
judgment-debtor, or if he makes a mistake, to discover 
it within the period of limitation prescribed for 
applications for setting sales aside. That in cir­
cumstances essentially similar io those o f the present 
case an application for further execution is 
unsustainable, was held in MuthukiiiriaTaswami 
Pillai V. Muthuswami Themn{^), the reasoning in 
which Avas accepted in this Court in Plmlcliand v. 
Naurangi Lai M(irivafi(^), the case referred to by Fazl 
Ali and Luby, JJ. As a matter of fact, Mutliuku- 
jnaraswami’ s^) case was perhaps in one respect rather 
stronger in favour of the decree-holder auction- 
purchaser than the present case, for the property put 
up to sale ill that case did not belong to the judgment- 
debtor at all; and the learned Judges held that even 
so, the sale was noi void as between the decree-holder 
and the judgment-debtor and that the want of title 
did not entitle the decree-holder to ignore it. The 
learned Advocate for the respondent has pressed us 
to hold that the sale in the present case was a 
nullity,—was absolutely void—but in support of this 
contention he has relied on cases which only deal with 
the relations between an earlier and a later purchaser, 
and not with those between the later purchaser and 
the j udgment-debtor himself. It is, therefore, un­
necessary, to refer to them in detail. The latest of the 
cases cited was Kedrir Nath Goenka v. MunsM Ram 
Narain Lali^). But in this case their Lordships of

(1) (1888) I. L. R. 6 All. 269; L. R. 11 I. A. 37.
(2) (1926) I. L. E. 50 Mad. 689.
(S) (1985) M. A. 285 of 1934 (unreported).
(4) (1986) I. L. R. 14 Pat. 611, P. 0.
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1935.the Jiidicial Committee merely pointed out that a vsale 
for arrears of land cess in 1914 of a property which s.crendra 
purported to be the property of a, man to whom it 
did not belong at that time vva.s a nnllity against an 
auetion-purchaser of 1908 wdio was no party to the S righ asd  

proceedings leading to the sale in question, and that J'̂ ahata. 
article 12 of the Limitation Act was, therefore, no •].
bar to the suit of the successor of the purchaser of 1908 
against the cess purchaser of 1914. The sale in favour 
of tlie respondents l^efore us may, as I have already 
said. Iiave no effect v/hatsoever against the landlord 
if the lat̂ ter had bi'ought the property to sale in execu­
tion of his rent decree before the sale obtained l)y the 
res]3ondent. Eut that has nothing to do with the 
satisfaction o f the decree that has already been entered 
on the record and that must bar further execution 
unless it is set aside, as it cannot be set aside without 
the sale itself being set aside as between the judgment- 
debtor and the decree-holders auetion-purchasers.
The observations from Firm Ganga Ram Guhnj Ram.
V. Mnktiimn Mnrwg/n{^), on which the lower Courts
h.ave acted, were made in a case in which, as the 
learned Judges found, the second sale ought not to 
have been confirmed on the materials then before the 
Court. It is, therefore, unnecessary to examine them 
in detail on the present occasion; they could not have 
been meant to apply to cases like the present where 
the propriety of the order confirming the sale is not 
in question. In ray opinion, the lower Courts were 
in error in concluding on the basis of those observa­
tions that the respondents were entitled to ignore 
the sale because long after the confirmation it is 
discovered to have brought them nothing in fact.

I would answer the question propounded by the 
referring Judges as follows :—

{a) A sale of immovable property in which the 
j ndgment-debtor has no interest at the date of the sale

(1) (1931) I, L. R. 11 Pat. 250.



is n ot a n u lli ty  in  th e sense o f  b e in g  b eyon d  th e  jiir is -  
SurendbT~ d ic tio n  o f  th e ex e c u tin g  co u rt or v o id  as b etw een  the 

Kumar ju d g m e n t-d e b to r  a n d  the d ecre e -h o ld er  or  a u c tio n -  
St\gu p u rch a se r, a n d

V-
SBrcHAND (5) the decree-holder, if he purchases the pro- 
Nahata. perty, cannot successfully maintain an application 

D iia v le ,  j.for the revival of the execution proceedings on the 
ground that the sale has not in fact satisfied his decree 
to the extent of the sale-price, unless he has the sale 
set aside by applying under Order X X I, rule 91.

I would accordingly allow the appeal, reverse the 
order of the lower Courts and dismiss the application 
for execution with costs in all Courts.

C o u r t n e y  T e r r e l l , G.J.— I agree.
A g a r w a l a , J .— I  a gree .

A ffea l allowed.
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Code of Civil Procedure, 1908 V of J.908), section  94 
and Order X X X I X ,  rules 1 and 2— Tnterim infmiction—  
Penalty for disohcjjinfj— rule 2(3), a'hether cjoverns both rules 
1 and 2.

The plaintifl: obtained an interim injunction restraining 
the defendants from cutting certain trees which the defendants 
dif5obeyed -whereupon the Court directed them to be detained 
in the civil prison. In revision it was contended on their 
behalf that the Mnnsif had no jurisdiction to punish.

Civil Revision no. 129 of 1935, from an order of K. P. Sinlia, 
Esq., I .C .S .,  Additional District Judge, Arrah, dated the 8th December, 
1934, affirming an order of Babu H. P. Sinha, Munsif, First Court, 
Arrah, dated the 15th Febrxiary, 1934.


