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1935, his attention being drawn to ib, the Collector will have
"o the replies furnished by a reliable officer Wl{lg() under-
Pessan  Stands the difference between a kist of the " engage-
sam ment ' {doul or kabuliat) and the kist date in the
sy Selse of the Board of Rex:@nue’s latest date of pay-
Teepns  Ment undev section 3 of T an arrvear of vevenue T,
Kowwm.  as defined in section 2 for the peremptory purposes oi
oo the Act [that is to say, of any part of a Kkist or kists
I\SL{:;IH;?L' of the ' engagement ~* which was unpaid (and so
’ already an arvear in the ordinary sense) on the fivst
day of the mouth following the month of the era in
respect of which the kist was fixed], to save the estate

from summary sale.

The appellant is entitled to his costs up to this
stage. Future costs will be in the diseretion of the
court below,

Kuasa Moaman Noor, J.—1 agree.

Appeal allowed.,

Cluse remuanded.

FULL BENCH.

Before Courlaey Tervell, CJ., Wort, Macpherson, Khaju
Mohamud Naor, Dhavle, Agurwala and Varma, JJ.

GARLTIN CHRIJTIAN

1935, »
Nouwenber, -y AN BV ; FTCCTT =
18, 30 99, CTANDRA MOHAN MISSIR.®

Limgtation Adet, 1008 (et TX of 1908}, scetion 19—
Colume requisite 7 meaning of—time taken in preparvation of
decrce, when should be ailowed.

No period which may be under the control of the
appellant between the date upon which judgment is pronounced
(which is the dute of the decree under the Civil Procedure
Code) and the date on which the appeal was filed can be

* Appeal from Appellate Decree no. 1216 of 1032, from a decision
of Dabu KWshetra Nath Singh, Special Subordinute Judee of Raonehi,
duted the 20th May, 19823, confirming a decision of Babu Nirmal
Chandra Ghosh, Munsif of Ranchi, dated the bth December, 1920.
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congidered as the time requisite within the meaning of section
19, Tn wnost cases the decree of the irial cowmt follows upon
the judement without the parties heing required to do auy-
thing in the interval: and in such cases the appellant will
be entitled o the exclusion of the time between the jndgment
and the decree.  Tn exceptional cases, such (for lnstance) as
cases of partition and mesne piofits, the deawing up of the
final  decree may  depend upon the filing of the nccessary
stamp paper or court-fees; in such cases the exeluston of time
i favour of the party who is to file the court-fees will depend
upon  the circumstances, bui other parties to whom no
responsibility atiaches for the delay will be entitled to exclude
the e,

‘Where, therefore, the judgment of the trial cowrt was
pronounced oun the 6th December, 1930, but the decree was
not signed until the 13th of December, and on the 10th of
December the appellant applied for a copy of the judgment
and decree and the copy was not ready for delivery until the
15th of December and the appeal was filed on the 13th of
Jannary, 1931 (12th of Jannary being a Sunday).

Held, that the period between the Gth of December, the
date of the delivery of the judgment and the 15th of December,
the date upon which the copy of the decree was delivered to
the appellant, must be excluded in computing the period of
limitation, and that, therefore, the appeal filed on the 13th
of January was within time.

Surty v. Cheltyar(), followed.

Jyotindranath Sarkar v. The Lodna Colliery Company,
14d.(2), overruled quoad hoc.

Appeal by defendant no. 1.

The facts of the case material to this report are
set out in the following judgment of Dhavle, J.

Dyavie, J—T am afruid this matter must be referred o a larger
Beneh.

The ‘question is one of limitation. The lower appellate Court held
that the appeal to that Cowrt was out of time by one day. The
judgment of the trial Cowrt was delivered on the 6th December, 1930,
and the decree signed on the 18th of that month. The appellant
applied for copies of the judgment and decree on the 10th Pecember,

T (1926 1. L. R 6 Rang. 802; L. R. 55 . A, 161
2) (1921) & Pat. L. J. 850, F. B,
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and as the coples were ready for delivery on the 15th December, he
was in any view of the matter entitled to deduct this period of six
days for the compuiation of the period of limitation. The appeal to
the lower Court was filed on the 18th January, 1981, and If the appellants
were not entitled to the deduction of any other time than the six days
I have mentioned, the appeal to the lower Court was barred.

Tt has been contended Ly Mr. A. B. Mukharji who appears on
behalf of the appellant that the matter is concluded by authority and
that the view tuken by the lowsr appellate Court is wrong. Te cites
Muhammad Moinuddin Ashraf v. Moulvi Muhammad Inhaq Ashraf(1)
a decision in which Jwala Prasad and Ross, JJ. held that the principles
laid down in the Full Dench decision in Jyotindranath Sarkar v. The
Lodna Collicry Company, Ltd.(%) which dissented from the earlier Full
Bench decision in Ram Asray Singh v. Sheonandan Singh(3), were nof
applicable to the facts of the case before them op the grounds that
the copy of the decree was not obtainable before a certain date and
that the appellant had applied for a copy of the decree long before that
date and that, therefore, the nappellani ** was entitled to computation
of the period of limitution from the date of the signing of the decree ’
It this be the correct view, there seems little point in the legislature
providing in Order XX, rule 7, of the Code of Civil Procedure that
the decres shall bear date the day on which judgment was pronounced
and in section 12 sub-section (2), of the Limitation Act that in
computing the period of limitation preseribed for an appeal, the time
requisite for obtaining a copy ol the decree appealed from shall be
excluded. At the ssme time, it was clearly laid down in Jyotindranath
Sarkar's case(?) that the time requisite for obtaining a copy of the
decres within the meaning of section 12 of the Limitation Act does
not begin until the actual application for a copy has been made. “Lhe
practical difference bebtween the view taken in Jyotindranath Sarkar's
case{?) and that taken in the case of Mohammad Moinuddin Ashraf(l)
is that the appellant before me will not or will be entitled to exclude
the three days from the 6th December, 1930, to the 10th December,
1930, between the signing of the judgment and the application for
copies according as the rule laid down in the Full Bench decision is
followed or the view taken in the case of Muhammaed Moinuddin
Ashraf(l) is adopted.

Mr. De who appears for the respondents has drawn my aibention
to Makadeo Prasad Sahu v. Gejodhar Prasad Sahu(f). That is the case
mentioned by Dawson Miller, C.J., in his order of relerence to I'ull
Court in Jyotindmnath Sarkar's(¥) case and is very much in support
of his contention that an appellant applying for copics is nob entitled
to exclnde the period befween the signing of the judgment and the
application {for copies, whether or not the decree has been signed by
the time the application for copies is made. The contrary view was
taken in Beni Madhub Mitter v. Matungini Dassi(5). Bub in recent

(1) (1923) A. 1. R. (Pat.) 529.

(2) (1921) 6 Pat. L. J. 350, I*. B.

{3) (1916) 1 Pab. L. J. 573 F. B,
(4) (1920) 1 Pab. L. T. 262.

(5) (1688) I. L. R. 13 Cal. 104, F. B.
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as was pointed out In  Jyaliudranath  Serkars{D
Calentta High Court seemss to have been inclined unh to 1 1
peried indieated =5 requisite for obtaining n copy [sce Hewrish (handpq  GABRIEL
Tewary ~v. Chendpur Compuny, Led (2) quoted by Dawson Miller, O.J,, CHRISTIAX

s order of reference in Jyotindranath Sevkar v. The Todna ol Vs
Company, Lid. (1) and Nibaran Chandra Ditt v. Martin and Cowmpanys; CHANDRA
eited by Mr, De for the respondents.] ' Momax

Mrssin.

Tt will, on the whole, cost the parties less if T refer a point of thix
kind to a larger Bench, when I am apparenily fuce ‘o face with a
conflict between the Full Bench decision and the decision of a Dench
of two Judges. Ordered aceordingly.

The appeal then came up hefore Tervell. €17,
Dhavle and Agarwala, JJ. who referred it to a larger
Benchi by the following judgment :—

*“ This caze raises the question whether the decision of the Full
Boneh of this court consisting of five judge in Jyotindranath Sarkar v.
The Ladna Collicry Company, Lid.(3) is ary longer good law in view
of the decisions of the Privy Council in Pramath Neth Roy v. Les(d)
and J. N. Surty v. Chettyar(%) es explained in Seeretary of State for
Indie tn Council v. Parijat Debee(8).

We mre of opinion that this case should be heard by a larger

Bench.
On this reference
A. B. Mukherje (with him U. N. Banerji), for

the appellant :—The object of section 12 of the
Limitation Act is to exclude all that time over which
the appellant had no control provided that his
dilatoriness in taking steps is not responsible for
the time spent. ‘° Requisite’” means °° properly
required 7’ and not due to any fault or laches of the
appellant. In Beni Madhad Mitier v. Matungini
Dassi{7) the application for copy was made after the
signing of the decree. It was held that inasmuch as
the appellant was not guilty of any laches, he was
entitled to an exclusion of the whole period from the
date of the judgment to the date when the copy was
ready. In Parbati v. Bhola(8) the decree was signed

(1) {1821) 6 Pat. L. J. 350, F. B.

(2) (1912) I. L. R. 39 Cal. 766.

(3) (1920) 82 Cal. L. J. 127.

(4) (1922) I. L. R. 49 Cal. 999, P. C.

(5) (1928) I. L. R. 6 Rang. 302; L. R. 55 L. A, 161,

(6) {1932) I. L. B. 59 Cal. 1215, F. B.

(7) (1886) I. L. R. 18 Cal. 104, F. B,
(8) (1880) I. L. R. 12 AlL 79.
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_on the 1st April and the appellant applied for a copy

on the 15th April. Sir John Fdge, delivering the
judgment observed: * In my opimou applying
section 12 of the Limitation Act to such a case,
allowance should be made for the time between the
date when a judgment was pronounced and the date
when the decree svas signed. if the delay signing
the decree delayed the anphcaut in ubt ANINg a copy
of the decree. and not otherwise . No deduction
was, however. allowed as the appellant was guilty of
laches and had not applied for a copy until after the
decree had been signed. This is not the case here.
In Bechi v. Ahsanullah Khan(t), Sir John Edge
affirmed his view expressed in the earlier decision;
and Mahmood. J. took the view that the period before
the making of an application for a copy could not be
excluded. He observed that he was not differing
from the learned Chief Justice but in fact he did
differ. The distinction sought to be drawn in Becli
Ahsanvllak Khan(t) 1s unwarranted. The learned
Judge considered the meaning of ‘‘ chtaining >’ but
failed to appreciate the significance of ** requisite
The interpretation put on the word ‘‘ requisite ’ in
the case of Debi Charan Lal v. Sheikh Mehd:
Hu«min(") is corrvect. The case of Ramasray Singh
. Sheonandan Singh(*) has been rightly decided, as
1t recelved the fullest support from the decision of
their Lordships of the Judicial Committee in J. N.
Surty v. T'. S, Chettyar(!). 1 lay stress on the
following ohservations of their TLordships: ¢ The
word ° 1oqumtc 18 & qimno word ; it may be regarded
as meaning something more “than the word ‘required .
It means ° properly xequncd and it throws upon
the pleader or counsel for the appellant the necessity
of showing that no part of the dclay beyond the
plegcrlbed period is due to his default’
(1) (1890) I. L. R. 12 All 461, ¥. B.
(2) (1916) 1 Pat. L. J. 485.
(8) (1918) 1 Pat. L. J. 473, F. B.
(4y (1928) T. T.. R. 6 Rong. 802; 1. B. 55 T, A. 161,
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In Pramath Nath Roy v. Lee(?) the appeliant
could not get the benefit of exclusion of the whole ~ 7%
period as the order was not drawn ap on account of
the appellants’ failure to apply for the (fawmu up
of the order. This case has meleiuw been distin-
guished in the Full Bench case of Tlhe Secretary of
State for India v. Parijat Debe >(’/ which follows
Beni Madhab Mitter v. Wotungini Dussi(®). and
explains J. N. Surty v. T'. S. Chettyar(t). 1. there-
fore, submit that the right of the appellant to a
deduction does not depend upcn his making an
application for copy, if at the time of the
application there wounld have been nothing to be
copied. As Rankin, C.J. observed in the referrving
judgment in Secretary of State for India v. Par zyat
Debee(?), ‘“ the fact that the decree was not in
existence and could not therefore be copied entitles
the appellant to deduction of the time which elapsed
before the decree was completed................ There
is no rule which disentitles an appellant to exclude
time which elapses between the making and the draw-
ing up of an order by reason merely of the fact that
his application for a copy was not filed prior to the
drawing up :

In this view of the matter, I submit the case of
Jyotindranath Sarkar v. The Lodnu Colliery Com-
pany, Ltd.(°) was not vightly decided. In any case 1t
1s no more good law after the pronouncemnent ‘of their
I ordshlps of the Judicial Committee in J. N. Surty

. S. Chettyar(*) which is the last word on the
sub;;ect.

Reference was also made to Styadatunnissa v.
Muhammad Mahmud(t), Saeminathe Ayyar v. Venka-
tasubba Ayyor(7), Mahadeo Prasad Seahu v. Gajadhar

(1) (1922) 1. L. R. 49 Cal. 999; 49 I. A. 307.

(2) (1932) 1. L. R. 50 Cal. 1215, F. B,

(3) (1986) 1. L. R. 13 Cal. 104, F. B.

(4) (1928) I. L. R. 6 Rang. 302; L. R. 55 L. A. 161,
(5) (1921) 6 Pat. L. J. 850, F. B.

(6) (1897) L. T.. R. 10 All 542,

(7) (1908) I. L. R. 27 Mad. 3L
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Prasad Sehu(ty and Moinuddin  Ashref v. Maulavi
Mulgmmad Tshag Ashraf(?).

B. C. De (with him K. K. Baunerji and 1. K.
Clowdhury).  for  the respondent :-—The word
““ obtaining 7’ used in section 12 implies some active
step taken by the appellant. The appellant contends
that “ requisite ' means ** required for the prepara-
tion of the decvee and the obtaining of the copy .
If that be correct. the legislature would have expressly
said so; but it is significant that the legislature has
chosen to use the word ‘‘ obtaining *’ only. The
mere fact that some hardship would be done to a
particular litigant by reason of some omission on the
part of the legislature, is no ground for departing
from the general principle applicable to the construc-
tion of a statute: Richards v. MeBride(3). When
the language is unambiguous we are not called upon
to put an equitable construction.

Exclusion begins only when there is an application
for copy. How can any time be °° requisite ’’ in
obtaining a copy when in fact no application is made
for ** obtaining > it!?

[Cuier JusticE.—Does not the judgment of the
Judicial Committee, which has allowed a deduction
of time prior to the making of an application. exclude
your argument ?]

The point was not placed before their Lordships.

The bhasis of the judgment in Bechi v. Ahsan-
wllah Khan(4) is the fact that no application for copy
was made. Sir John FEdge in fact agreed with
Mahmood, J. Tn Siyadatunnissa v. Muhammad
Mahmud(®) and Yamaji v. Antaji(®), the appellant
was held entitled to a deduction of time from the date

(1) (1920) I P. L. T. 262, P. C. B
(2) (1023) A. I. R. (Pat.) 520,

(3) (1881) 8 Q. B. 119, 122.

(4) (1890) I. T.. R. 12 AlL 461, F. B.

(5) (1897) I. L. B. 19 All 342.
(6) (1898) 1. L. R. 23 Bom. 442.
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of the presentation of the a mpllcatlon for copy. 1In
Saminath 4 yyar v. Venkatesubba Ayyar() the court
closed the very next dav after the delir ery of the
judgment. In that view a deduction of the whole
period of the holidayvs was allowed on the ground that
no application for copy could have been made. The
Limitation Act was amended in 1908; and if the
]P(lelatllle had thought that the Allahabad and
Bombay High Courls Tad taken a wrong view of the
matier. it weuld have amended section 12 accordingly.
Tven the Caleutta High Court felt impressed by “the
reasoning employed in the case of Beehi v. Ahsan-
wllah  Khan(?) [see Harish Chandra Tewary v.
Chandpur Company. Ltd.(3)]. In Nibaran Chandre
Datt v. Martin and Company(%) the High Court
refused to allow the deduction and held the appeal to
be time-barred. This decision was subsequently
affirmed by the Privy Council. In Pramatha Nath
Roy v. Lee(’) their Lordships assumed the correctness
of Beni Madhab’s case(®). No point as to the proper
construction of section 12(2) bearing on the present
point arose. Their Lordships did not allow deducticn
of time on the ground of laches on the part of the
appellant. But the converse proposition does not
necessarily follow that where theve are no laches, the
appelldnt would be entitled to a deduction of the
whole period.  Tn Swurty v. Chettyar(?). the attention
of their Lordships was never drawn to the fact that
the exclusion of time taken in the preparation of the
decree or order was not contemplated by the section.
The point never «rose and could never have arisen.

rL:HIEF Jugrice.-—The construction put upon the
word ¢ ‘ requisite ~’ by their Lordships necessarily
lends support to the view plesbed by the appellant. ]

(1) (1909 T. L. R. 27 Mad.

() (1890) I L. R. 12 AlL 461 T. B.

%) (1012) I. L. R. 38 Cal. 766.

(4) (1920) 82 Cal. L. J. 127.

(5) (1922) T. L. R. 49 Cal. 999; 49 T. A. 807.

6) (1886) I. L. R. 13 Cal. 104, ¥. B.

(T} (1928) I. L. R. 6 Rang. 302; L. R. 55 I. A. 161.
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1935. I submit not.
(o, [ Dusver, J.-—~Would the Privy Council have
LIIRISTLIAR . Ly ]
.. allowed a deduction if no copy had heen taken?]
C'HANDRA
Moman No.
Missin.

[Duavee, J.—Then does mnot the word
‘ requisite nw'm not only “ necessary 7 but
““ actually taken ’

Exactly.

[Noor, .—*¢ Taken 7 does not necessarily mean
‘ taken by the applicant *'. It may also refer to the
time ** taken "7 hy the office. ]

Emphasis is laid on the word *‘ obtaining ”
The case of MWakunda Ram Krishna v. Bisansa
Sekhramsa(t) has considered the Privy Council dect-
sion inJ. N. Suriy v. 7. 8. C'hettyar(?) and 1 venture
to ndopt the reasoning of that judgment as a part of
nmy argument.

In that view of the matter I submit that
Jyotindranath Sarkar v. The Lodna Colliery Com-
pany, Ltd.(*) has been correctly decided. The case
of Beni Madhab Mitter v. Matungini Dassi(*) is
distinguishable and has not been followed by the other
High Courts.

S. 4. K. Cur. adv. vult.

The judgment of the Court was as follows :—

This appeal has been dismissed as time-barred
and the question before us is one of limitation and

(1) (1988 A. I R. (Nag.) 125.

(2) (1928) I L. R. 6 Rang. 302; L. R. 55 I. A, 161,

(3) (1921) 6 Pat. L. J. 350, F. B.

() (1586) T L. R. 18 Cal, 104, F, B,
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whether the appellant is entitled to an allowance of
time under section 12 of the Limitation Act.

The judgment of the frial Conrt was dated the
Gth of December. 1930, the decres was not signed until
the 13th of December. Meamwhile on the 10th of
December. the appellant applied for a copy of the
judgment and decree.  The copy was not ready for
delivery until the 15th of December and the appeal
was filed on the 13th of Jannary.  Under Avticle 152
the time for lodging the appenl is 30 days from the
date of the ]udomeut The last date for filing the
appeal was the 11th of Januvary. the 12th of Mmmry
was on a Sunday and the appeal was filed on the 13th.
If the appellant is not entitled to the benefit of
Article 12 1n vespect of the period between judgment
and his application for a copy thereof, his appeal is
out of time by one day.

The Subovdinate Judge allowed the appellant six
days from the 10th to the 15th. that is to sav. from
the date of application for copics until the coples were
delivered and declined to allow anyv period prior to
the date of application.

The deciston of the suhordinate Judge came on
second appeal before one of us Dhavle. J. and the
appellant contended that a Fall Bench decision of this
Court in J ‘_2/075f}l(/i‘(tii,(lt‘]l Sarkar v. The Lodna Colliery
Company, Ltd. (Y)Y had virtually, though not
spectfically, heen overruled by huhsequenf decision
of the Privy Council. Dhavle. J. directed that the
matter be heard hefore a larger Bench and the case
cama  before the Chief Justice, Dhavle, J. and
\qm\mh J. In view of the fact that the Tull
Benuch decision referred to was decided by a Beuch of
five Judges, it was considered desirable that the case
should be reheard hefore a Full Court.

We have heard the arguments at length and all
the authorities have been mted to us. The difference

(1) (1921) 6 Pat, L. 1. 850, F, B.
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of opinion has avisen over the construction of the
words in section 12, sub-sections (2) and (3)—
““ the time rvequisite for obtaining copy of the
decree appealed from “~and the choice 1s between
two alternative constrnctions depending upon
whether («) the propar emphasis is upon the word
““ requisite ' so that the meaning is ** the time which
wwould have heen necessary in any case * or (b) whether
the emphasis should be upon the word °‘ obtaining *’
with the result that the meaning is as though the
words were ‘‘the time actually employed by the
appellant ”’ and hence that no time preceding the
application for copies bv the appellant can be con-
sidered. In our opinion the former of these alterna-
tives is the correct construction and that it is correct
is shown by the observations of their Lordships of
the Judicial Committec in Surty v. Cheityar(t). The
result is that mno period which may be under the
control of the appellant between the date npon which
judgment is pronounced (which is the date of the
decree under the Civil Procedure Code) and the date
on which the appeal was filed can be considered as
the time requisite within the meaning of section 12.
In most cases the decree of the trial court follows upon
the jndgment without the parties being required to do
anything in the interval; and in such cases the
appellant will be entitled to the exclusion of the time
between the judgment and the decree. In exceptional
cases, such (for instance) as cases of partition and
mesne profits, the drawing up of the final decree may
depend upon the filing of the necessary stamp paper
or court-fees; in such cases the exclusion of time in
favour of the party who is to file the court-fees will
depend upon the circumstances, but other parties to
whom no responsibility attaches for the delay will be
entitled to exclude the time.

In this case the period between the 6th of -
December, the date of delivery of the judgment and

(1) (1928) I. L. B. 6 Rang. 802; L. R. 55 L. A. 161,
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the 15th of December, the date upon which the copy 199
of the decree was delivered to the appellant, was not 5,
under the control of the appellant and should be Caprsviax
excluded in computing the pericd of limitation and =

- Cravpra
the appeal being filed on thc 13th of January which o
was within the period of limitation thus computed Missm.
was within time. To the extent that the Full Bench
decision in Jyotindranath Sariar v. The Lodna
Colliery Company, Lid.(1) dec ided that the period
between the date of judgment and the application for
copy of the decree can m no case he excluded it was
wrongly decided.

Th(; case will be remitted to the lower Court to be
dealt with on the merits. No order will be made as
to the costs incurred in the High Court.

Appeal allowed.

Cuse remanded.
CiVIL REVIEW.
Before Macpherson and James, JJ.
RAI BRINDABAN PRABAD,

Q2
v, 1936.

RAI BANEKU BIHARI MITRA.* Januery, 23.

Code oj' Cwil Procedure, 1908 (det V of 1908), Order
XLVII, rule 1—Review—Takhmina paper, value of in con-
sidering amount of produce rent—Landlords’ failure to
produce Talkhmina und other villuge papers on false prelext—
tenant having traced the village papers, whether cun apply
for review-—Bengal Tenancy Act, 1885 (det VIII of 1885),
section 88(2}—damage—suit without reasonable and probable
cause.

*Civil Review no. 13 of 1935 and Second Appeal no. 150 of 1932.
(Application for review of judgment in Appeal from Appellate Decree
no. 150 of 1932.)

(1) (1921) 6 Pat. L. J, 350, F. B




