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. As
substantive rights of landlords and their accrued
causes of action were to be abrogated, respect for
pending suits over old transfers cannot he assumed.

Again, if section 26 (O) be looked at, it will be
seen that in the case of a transfer made after the lst
January, 1923, but hefore 10th June, 1935, the provi-
sion is that the transferee may pay or deposit the
landlord’s transfer fee and thus perfect his title.
There is no suggestion that a transferee shall be in-
competent to make the payment, or that the Collector
shall refuse to receive the money in any case in which
the transfer is impugned in a pending suit. If the
saving to he implied in favour of pending suits is
to attach to all suits brought prior to the coming into
force of the Act, then the interval between the passing
of the Act in November, 1934, and the coming into
force of the Act in June, 1935, gave opportunity to
any landlord to bring an ejectment suit and defeat
the rights conferred by sections 26 (N) and 26 (O).

In their Lordships’ opinion it is reasonably plain
that no such saving can be implied. On this view
the present appeal fails and should be dismissed. As

the respondents have not appeared there will be no
order as to costs.

Their Lordships will humbly advise His Majesty
accordingly. ‘

Solicitors for the appellants—Downer and Lewis.

well have regarded as invidious or unnecessary
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whether invariably  according  fo Fusli era—" luiest date of
payment ', what is—Bengal Tauwzi Menual, Rule l—cxeep-
tional cases where kistbandl dalfes found {0 ccincide with
latest dales of payment—suit to set uside reveitue sale on the
ground of frandulent suppression  of nolices—question  of
]u-rz.sduz‘ton raised for the first me In appeal—uappellute eourt,
duty of—appeal preferred to Commissioner out of time whether
is an appeal tn the eye of lne within the meaning of section 33,

It is a well known fact thai in Bibar the orizinal kist-
bandis fixed wunder the engagement entered into with the
proprietors for pavment of the Government revenue were
almosgt invariably according to the Fasli era, and the four
dates in June, Septeinber, January and March now fixed for
the pavment of the Government revenue are the latest dates
of pavment deterinined by the Board of Revenue under section
3 of the Revenue Sales Act and could not possibly be kistbandi
dates of tlie Fash era. Where the criginal kistbandi under
section 2 of the Act is unknown and forgotten, the latest dates
fixed under section 3 are popularly known as the ° kist'
dates; thev are, however, not the kistbandi dates as provided
by section 2 hut only the latest dates of pavment as fixed by the
Board of Revenue under section 3 of the Act.

Jadunandan Singh v. Srimati Savitri Deri(D | followed.

Rule 1 of the Bengal Tauzi Manual sets out that the tauzi
roll of a district is the list of the estates from which the land
and police revenue of the district is collected, showing the
revenue assessed upon each estate divided into the amounts
due on each latest day of payment, and the word “* kist ' is
defined in the introductory chapter to the Manual where it
13 set out that in thal Manual the word indicates ** the period
between one latest day for pavment of arrears of revenue and
the next ”’ and the word is not used therein in the restricted
meaning assigned to it by section 2 of the Act.

The decision in Jadunandan Singh v, Srimati Savits
Deri(1) relates o cases in Bihar covered by the engagement in
accordance with the Fasli ers. There are, however, abnormal
or exceptional cases, such as wuas found in Saraswats
Bahuria("\ where the latest dates of payment under seetion
3, or popular kist dates, are found to coincide with the original”

(1) (1938) I. L. R. 12 Pat. 750, 8. B.
@) (1931) I. L. R. 10 Pat, 496, P. C.
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kisthbandi dates (or some of thew) veferred to in secfion 2.
Tt is possible too that afler a regular partition the Collector
may, whether inadvertently or not, have made a new kistbandi
in this manner.

Damodar Prasud v. Musaminat Wakilunnissa(t) and Haji
Buksh Hiahi v. Durlewr Chandra Kar(2), veferred to.

Plaintiff sued to heve the sale under the Revenue Sales
Act, 1859, held on the 6th June, 1927, in respect of his share
in the estate in arrears set aside on the ground that the
essential notices had not been served. There was no allega-
tion, much less proof, that the sale had been held by the
Collector without jurisdiction or that there had been no arrear
of Jand revenue in respect of which it could have taken place.
The trial court dismissed the suit, holding that there was
no suppression of notice. 'The plaintiff appealed and for the
first time at the hearing of the appeal raised the point that
the Collector had no jurisdiction o sell the estate. By a noti-
fication, dated 6th August, 1910, made in pursuance of section
3 of the Act, the 19th January and the 28th March were
fixed as the latest dates of payment of the revenue (in two
kists) for the estate in question. It was, contended that the
plaintiff’s interest in the estate in respect of which there had
been defamlt as to the March kist was not liable to be sold
until the expivation of the alleged last day of payment,
namely, the 12th January, 1928, so that the sale by the
Collector on the 6th June, 1927, was void for want of juris-
diction and the District Judge allowing the point to be raised,
held that the sale was without jurisdiction, on the ground
that the March kist for which the sale had taken place
must be viewed in the light of the meaning of the word
“kist ”’ in section 2 of the Act: he was not prepared to
assume from certain evidence before him that the arrear had

already accrued due and that the 28th of March was the latest
date of payment.

Held, in second appeal, () that the decision in a suit
where the jurisdiction of the Collector to sell an estate is
impugned, depends upon what is alleged and proved as to
the estate not being liable for an arrear of revenue in respect

of which the Collector could sell it on the dat :
he did sell if; e date on which

(1) (1935) I. T. R. 15 Pat. 58. T
@ (1912) I. . R. 39 Cal, 981, P. C.
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(ify thut. therefore, if the District Judge at all permitted
the question of jurisdiction to be raixed {ov the frst fime in
appeal, it was Imecumbent vpon Db o the ciremmstances
to secure the materials upon which w decizion coold be safelv
arrived at, either by taking the necessary evidence cr by
directing the Cowrt of fact to take it sinece clenrly the record
neither purported to show nor did show that e 28th March
was net the lntest date of pavment Gfter whiel: the Coliector
could sellr and that it was the Kisthandl date tin whieh case
he could only  well after o subrequent % latest date of
payrnent T

Damodur Prasad v, Musommad  Weakiluniissa(Dy | dis-
finguished.

I 1z very necessury that every discouragement should be
given to an invention of new points at a late stage—points
which might have been imef il fuker properly by adducing
further evidence.

Jonet Biswas v. Sive Kwmari Debi(2), followed.

In these eircumstances the High Court remanded the
caze to the lower appellate Court for taking further evidence
and deciding the pomt whether the 28th March, 1927, was
the latest date of payment vmder section 3 or merely the date
referred to in section 2 on which the revenue was due.

For the purposes of section 33 of the Revenue Sales Act,
1859, an appeal preferred {o the Commissioner out of time
15 no appeal in the eve of the law.

Pirthei Chand Lal Chaudhuri v, Raja Kirtyanand Singh
Bahadur(3), followed.

Appeal by the defendant.

The facts of the case material to this report are
stated in the judgment of Macpherson, J.
S. N. Bose, for the appellant.
L. N. Singh and &. P. Sahi, for the respondents.
MacrHERSON, J.—This is the last of three second
appeals which have been preferred from decisions in
(1) (1935 I. L. R. 15 Pat. 58.

(2) (1927) 46 Cal. L. J. 253,
(3 (1081) T. L. R. 10 Pat, 757,
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1931 of Mr. Sharma as officiating Additional District
Judge of Moughyr in appeals arising from suits to
set aside sales held under the Revenue Sales Act. The
decisions in the others are in Jadunandan Singh v
Srimati Saritri Devi(l) and Damodar Prashad v.
Wakilunissa(?).

In the suit out of which the present appeal arises
the plaintiff sued to have the sale under the Rev enue
Sales Act, 1859, held on the 6th of June, 1927,
respect of his ten annas odd share in nl]ag,e Nl‘\&hla
bearing tanzi no. 761, set aside on the ground that the

essential notices had not been served. It was averred
that the defendant in collusion with Teni Sahu, his
son-in-law, had fraudulently secured sur reptltlous
service return of the notice and fraudulent sale of the
plaintiff’s share and purchase thereof and Teni Sahu
i collusion with the Court peon had also prevented
plaintiff from having any knowledge or information
of the sale until the 22nd September following. The
plaint sets out that an appeal against the said sale
had been summarily rejected by the Commissioner of
Bhagalpur. There was no allegation in the plaint
that the sale had been held by the Collector without
jurisdiction nor even that there had been no arrear of
land revenue in respect of which it could have taken
place and in particular there is no reference to any

‘ kist ’ or instalment whether in the restricted meaning
of section 2 of the Act or in the signification of the
term in the Tauzi Manual, the Tauzi Ledger and
popular parlance.

Equally in the issues framed there is no mention
of any question of jurisdiction or in particular of the
sale having heen held prior to the date on which the
Collector could legally hold it. Further nowhere in
the judgment of the first Court is Lher e any mention
of the question of jurisdiction or of © kist’

Thus until the stage of appeal the bubstantml
question agitated was whether the sale was liable to

(1) (1933) I. L. R. 12 Pat. 750, S. B. )
(2) (19358) I. L. R. 15 Pat, oB
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he set aside on the ground of fraud and suppression 1935
of notice. The learned Munsif decided the issve on N aak
that point in the negative. The appellate Court Imisan
found itself in Lomplete agreement with that finding  Semc
and it is not contested before us. It differed indeed [ AT
from the view of the first Court that a suit on the Kissea
ground set out in the plaint was not entertainable hy  Keamr
reason of section 33 of the Act which enables the Court .,
to annul a sale only on a ground set out in the appeal “wox, I.
provided h\ section 23 which appeal must moreover

be prefelred on or hefore the sixtieth dav of sale and

that the plaintiffi’s appeal being late, there was no

valid appeal. The appellate Court is here in error,

since an appeal preferred out of time is no appeal

in the eye of the law as ohserved by my brother
Mohamad Noor, J. in Raje Pirthwi Chand Lal
Chaudhurl v. Reja Kirtyanand Singh Bahadur(t)

and the trial Court’s view that the suit as framed,

would fail also on this greund is correct. Thus the

suit, as framed, was bound to fail on these grounds

of fact and law.

But the lower appellate Court allowed to be raised
and accepted a point in favour of the plaintiff
appellant admittedly raised for the first time at the
hearing of the appeal.

The point is that the Collector had, in the cir-
cumstances of the case, no }ur}sdmtlon to sell the
estate. The learned Judge sets out that the estate
was sold for alleged arrears of Government revenue
amounting to fourteen annas for the kist ending 25th
March, 1927, and accepts the argument for the
appellant that the share was not lLiable to be sold
until the expiration of the last day of payment,
namely, the 12th January, 1928, so that the sale by
the Collector on the 6th~ June, 1927, was void for
want of jurisdiction. His atﬁention was drawn to
a notification no. 2557-A., dated 6th August, 1910,
made in pursuance of section 3 of the Sales Act, that

(1) (1931) I, L. R. 10 Pat. 757. T
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the 12th January and the 23th March are fixed as
the latest dates for payment of revenue exceeding
Rs. 10 but not exceeding Rs. 50 in districts where the
Fasli era prevails, as it does in this case, and the
revenue of tauzi no. 761 (which, it may he ohserved,
was the residue after partition in 1880) falls within
those limits. He goes on to say that the record shows
that the intevest of the appellant in the estate was
sold for the March kist, and that the March kist niust
be viewed in the light of the meaning of the word
kst ’in section 2 of the Sales Act thmwh such could
havdly be the case when the 110t1ﬁ0dt1011 itself 1is
w\pl’f:‘S\}.y under section 3. He relied upon the deci-
ston  in Sgraswati  Bahwrie v, Suraj  Narayan
Chaudhuri(ly without, however, realising that that
decision proceeded on its own facts as found, and went
on to say that there was no evidence before him as
to what the original kisthbandi date was as contem-
phted mn whxt “he considers to be the conflicting

tecision in Shywma Kant Lal v. Koshi Nath Singh(2);
md he was not preparved to assuine from certain
evidence hefore him that the arrear had already
acerued due and that the 28th of March was the latest
date of payment.

Tt is ur ged in second appeal that the lower
appellate Court ought to have held that on the
pleadings the queatmn of jurisdiction did not arise
and that if it admitted the argument to consideration
that there were 1o materials upon which a decision
was possible, and further that the actual decision is
wrong on the facts. It is certainly clear that the
learned Judge was hazy as to law and practice in
respect of vevenue dates, and in particular failed to
distinguish the two meanings of the term ° kist > or
to require the plaintiff to show which of them applied
to his case. And certainly as Raukin, C J remarked
in Jonab Biswas v. Siva Kumari Debz( ), C it is very

(1) (1931) I. L. R. 10 Dat. 496, P. C.
(2) (1926) 7 Pat. L. T. 747,
(8) (1927) 46 Cal. L. J. 258.
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necessary that every discouragement should be given
to an inveution of new points at a late stage-points
which might have been met if taken properly, by
adducing turther evidence.”’

A second appeal from another decision of Mr.
D. P. S, Sharma came hefore a Special Bench of
this Court in which the facts were very similar to
those of the present litigation. The decision is
reported In Jadunandan Singh v. Srimati  Savitrs
Dervi(t), the placitum to which runs:—* It is a well-
known fact that in Bihar the original kisthbandis
fixed under the engagement entered into with the pro-
prietors for payment of the Government were
almost invariably according to the Fasli era,
and the four dates in June, Neptember, January
and March fixed for the payment of the Government
revenue are the latest dates of payment determined
by the Board of Revenue under section 3 of the
Revenue Sales Act and could not possibly be kistbandi
dates of the Fasli era. It was pointed out in Skyama
Kant Lal v. Kashi Nath Singh(2) that where the
original kistbandi under section 2 of the Act is
unknown and forgotten, the latest dates fixed under
section 3 are popularly known as the kist dates.
They are not the kistbandi dates as provided by sec-
tion 2 but only the latest dates of payment ag fixed
by the Board of Revenue under section 3 of the Act.”
Where, therefore, it appeared that the original kist-
bandi fixed in respect of the estate in arrear was
according to the Fasli era, and the 7th of June was
not the kistbandi date under section 2 but the latest
date under section 3 and the June instalment was not
paid on the latest date, viz, the 7th of June, it was
held that it was within the jurisdiction of the Collec-
tor to sell the estate after that date and that, there-
fore, the sale held on the 20th of September was a
valid sale.

(1) (1988) T. T.. R. 12 Pat. 750, S. L,
2) (1926) 7 Pat. L. T. 747.
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The decision in Jadunandan Singh v. Srimati
Savitri Devi(t) was given after an opportunity tad
been accorded to the appellant to adduce evidence on
the point. The plaint was in very much the same form
as the present plaint and the learned District Judge
had allowed the point of jurisdiction to be first taken
on appeal. Kisthandi dates of the Fasli era under
section 2 are usually eleven or twelve while latest days
of payment under section 3 are usually the four dates
in the English months of June, September, January
and March mentioned above. In the present instance
the notification of 1910 under section 3 of the Act
merely reduced the four latest dates of payment to
two in certain cases where the annual revenue being
of small amount, it was not worth while for Govern-
ment to insist upon four kists, so that the learned
Judge was prima facie in error in inferring from it
that the 12th January and 28th March were kisthandi
dates contemplated by section 2 of the Act. They are
shown as the instalment dates in the Tauzi ledger,
as a copy now produced establishes, but in this
connectlon reference is necessary to 1rule 1 of the
Bengal Tauzi Manual which sets out that the tauzi
roll of a district is the list of the estates from which
the land and police revenue of the district is collected,
showing the revenue assessed upon each estate divided
tnto the amounts due on each latest day of payment, and
to the definition of the word * kist * in the introductory
chapter to the Manual wherve it is set out that in that
Manual the word indicates ‘‘ the period between one
latest day for payment of arrears of revenue and the
next ’ and that the word is not used therein in the

zfstrictecl meaning assigned to it by section 2 of the
Act, ]

. The decision of the Special Bench relates to cases
in Bihar covered by the engagement in accordance
with the Fasli era which is the rule. There are,
however, abnormal or exceptional cases such as was
found in Saraswati Bahuria’s(2) case where the latest

(1) (1033) T. T R. 12 Pat. 750; S. B. R
2) (1931 1. T.. R. 10 Pat. 496, P. O,
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dates of payment under section 3 or popular * kist’
dates ave found to coincide with the original kist-
bandi dates (or some of them) under section 2, and the
decision of the Special Bench sets out ** That in some
very rare cases the two dates fixed under sections 2
and 3 of the Act may coincide 1s illustrated by Heji
Buksh Elahi v. Durlar Chandra Kar(l) which was a
modern case in & Government khas mahal 7. It is
possible too that after a vegular partition the Collec-
tor may, whether inadvertently or not, have made a
new kisthandi in this manner. In a recent decision
of this Court in Damodar Prasad v. Wakilunnisa(2)
also preferred from the decision of the same officiat-
g District Judge, 1t was held that where the
Government revenue of a certain estate which was
payable (in one kist) on the 28th March, remained
anpaid within the meaning of section 2 of Act XI of
1859, the sum did not become an arrear until the
1st of April following and as in that case the latest
date of payment fixed under section 3 of the Act
coincided with the kistbandi date, the estate could
not be sold till the 28th March of the following year.
The difference between that case and the present case
and Jadunandan Singh v. Srimati Savitri Devi(3) is
that the case of jurisdiction had been raised in the
plaint where it was set out that the whole of the
revenue ‘* according to the terms of the kabuliat under
which the mauza was held, was payable only once a
year and that was on 28th of March >’ and the state-
ment was not expressly denied in the written
statement, and it was further found as a fact that
in that case *‘ as the kisthandi date was fixed by the
kabuliat under which the estate is held and it is a
mere coincidence that the kisthandi date and the date
fixed by the Board of Revenue as the latest date of
payment happen to be the same, the case cannot be dis-
tinguished from Haji Buksh Elahi v. Durlav Chandra
Kar(l), ete.”” The case, therefore, was found to fall in
the category of exceptional cases mentioned in the
(1 (1912) T. L. R. 39 Cal. 981

(2) (1985) T, I.. R. 15 Pat. 58.
(3) (1932) T. L. R. 12 Pat. 750, 8. B.
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Special Bench decision which are governed by the
decision of the Judicial Committee 1n Haji Buksh
Elakiv. Durlas Chandra Kar(1).

Manifestly, therefore, the decision 1in a suit
where the jurisdiction of the Collector to sell an estate
is impugned, depends upon what is alleged and proved
as to the estate not being liable for an arrear of
revenue in respect of which the Collector could sell
it on the date on which he did sell 1t. Here there was
no allegation at all that he had no jurisdiction to sell
on the 6th June and no issue between the parties, still
less any proof. The learned District Judge had not
before him the materials upon which a decision on
the point was possible. Prima facie, indeed, the
28th March was the latest date of payment of a
previous arrear (or several previous arrears) of land
revenue but conceivably the case was an exceptional
one and indeed what has been suggested before us
on behalf of respondents and denied on hehalf of the
appellant is that after the partition of 1880 there may
have been a new kistbandi. We gave the respondent
an opportuuity to produce it but it is not yet forth-
coming. Now if the learned District Judge at all
permitted the question of jurisdiction to be raised
1 appeal, it certainly was incumbent upon him in the
circumstances to secure the materials upon which a
decision could be safely arrived at either by taking
the necessary evidence or by directing the court of
fact to take 1t since clearly the record neither purport-
ed to show nor did show that the 28th March was not
the latest date of payment (after which the Collector
could sell) and was the kistbandi date, (in which
case he could only sell after a subsequent “* latest date
of payment ’.) At the least the defendant conld not
but be very seriously prejudiced. We have decided
to adopt the course which the lower appellate Court
should have taken. We set aside the decree under
appeal and remand the appeal to the District Judge
for decision after permiiting the plaintiff-appellant

(1) (1912) I. L. R. 39 Cal. 981, o
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before him to amend his plaint if he so desires and  19%.
whether he desires so or not to adduce evidence on the

. : . Nanax
issue: T Was the sale by the Collector of Monghyr Prasas
of the estate in suit on the 6th June, 1927, without  Ss:uo
jurisdiction? ”’  The evidence may be either taken . i

by himself or by the trial court at his discretion. It %assoa
is necessary to impress upon the lower appellate Court Ko
and upon the parties the urgent necessity of placing i, .o
the full history of the tauzi before the Court and in sex, J.
particular any change which may have taken place in

the kistbandi which is referred to in section 2 of the

Act. Substantially the point will be whether the 28th

of March, 1927, was the latest date of payment under

section 3 or merely the date under section 2 on which

the revenue was due. If it was the latest date of pay-

ment within the meaning of section 3 and the Tauzi
Manual, it is clear that the Collector had jurisdiction

to sell. If it was merely the ** kist or instalment of

any month of the era according to which the settlement

or kisthandi of the mahal has been regulated *’, then

he had no jurisdiction to sell, as it had not become

““ an arrear of revenue ’’ within the restricted defini-

tion of that term in section 2 and the Collector would

bave to wait for the latest date of payment prescribed

under section 3. Upon decision of this question of
jurisdiction the lower appellate Court will determine

the appeal. No other point falls to be considered by

that Court.

It is hoped that he will find time to deal with this
long-pending matter with the least possible delay. If
there is obscurity or difficulty in tracing the history
of the tanzi or in regard to the revenue payable and
the dates for payment thereof, we feel sure that he
can rely upon the good offices of the Collector to enable
him and the parties to elucidate them. In this
connection we may refer to replies produced before
us which were given to certain applications for infor-
mation filed by the plaintiff-respondent. Prima facie,
the information supplied does not seem to have been
given by a person of understanding. No doubt, on

5 12 1L L. R.
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1935, his attention being drawn to ib, the Collector will have
"o the replies furnished by a reliable officer Wl{lg() under-
Pessan  Stands the difference between a kist of the " engage-
sam ment ' {doul or kabuliat) and the kist date in the
sy Selse of the Board of Rex:@nue’s latest date of pay-
Teepns  Ment undev section 3 of T an arrvear of vevenue T,
Kowwm.  as defined in section 2 for the peremptory purposes oi
oo the Act [that is to say, of any part of a Kkist or kists
I\SL{:;IH;?L' of the ' engagement ~* which was unpaid (and so
’ already an arvear in the ordinary sense) on the fivst
day of the mouth following the month of the era in
respect of which the kist was fixed], to save the estate

from summary sale.

The appellant is entitled to his costs up to this
stage. Future costs will be in the diseretion of the
court below,

Kuasa Moaman Noor, J.—1 agree.

Appeal allowed.,

Cluse remuanded.

FULL BENCH.

Before Courlaey Tervell, CJ., Wort, Macpherson, Khaju
Mohamud Naor, Dhavle, Agurwala and Varma, JJ.
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Limgtation Adet, 1008 (et TX of 1908}, scetion 19—
Colume requisite 7 meaning of—time taken in preparvation of
decrce, when should be ailowed.

No period which may be under the control of the
appellant between the date upon which judgment is pronounced
(which is the dute of the decree under the Civil Procedure
Code) and the date on which the appeal was filed can be

* Appeal from Appellate Decree no. 1216 of 1032, from a decision
of Dabu KWshetra Nath Singh, Special Subordinute Judee of Raonehi,
duted the 20th May, 19823, confirming a decision of Babu Nirmal
Chandra Ghosh, Munsif of Ranchi, dated the bth December, 1920.



