
260 T H E  I N D I A N  L A W  R E P O R T S , V O L .  X V .

S'ECRETARY 
OF S t a t e  

y o u  I n d ia . 
XN C o u n c il  

11.
M a h a r a ja -

DHlKAJA
K a m e s u w a h

S in g h
B a h a bu b ,.

Mac-
PHEESON, J

1935. shadow of the name of the Raj throughout the twelve 
months and lie could never have otherAvise paid the 
amount at which he had secured the ferry at auction. 
Had the trial Judge not been at the very beginning 
of his first period of appointment as officiating 
Subordinate Judge he also could not liave failed so to 
hold.

A pfeal alloweA.
Cros8-objection clismissecL
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BHAEAT SHAH BABU."^

Landlord and Tenant— rent-free grant— suit for declara
tion that certain vilUige was not debattar property— onus 
prohandi on landlord to prove that the village formed part of 
his revenue assessed estate— record-of-rights, presumption 
of— Common law presumption, lohen available— Evidence 
Act, 1872 (Act 1 of 1872), section 13(^)— statement as to 
rent-free nature in documents, how far hinds one who is no 
party to them.

A certain village was recorded in the record-of-rights as 
rent-free debattar propeiiy the defendant idols, and other 
defendants were recorded as shebaits. The plaintiff sued for 
a declaration that the village in question was a rent-paying 
maiiza watliin his zemindari, and that the defendants were 
tenure-holders and liable to pay rent. The defendants relied 
on the record-of-riglits and two pattas executed by the pre- 
decessors-in-interest of the defendants and a kabuliat by a 
tenant, where the mauza ŵ as referred to as defendant’s 
lakhiraj debattar.

Held, that the description in the pattas and kabuliats to 
which the plaintiff was not a party was not admissible against 
him.

Appeal from Appellate Decree No, 885 of 1931, from a decision 
o! Mr. Najabat Hussain, District Judge of Manblium, dated the 18th 
April, 193i, reverBing a decision of Babu Ashiitosh Mukharji, Sub*’ 
ordinats Judge oi Manbbum, dated the 12th April, 1980,



The relevant portions of section 13(b) is as follows :—  __
W ]ie n »  th e  q u e s tio n  is iLs to  th e  e x is te n c e  o f  any or  R ata S r i

tm storn , the  fo l lo w in g  fa cts  are r e le v a n t :-— (a) partiL 'ular iiiKtaiK’ es in  J vo ti
w h ic h  tlie  r ig h t  o r  eusti.nn w as clai7ricd r e e o g n ise d  o r  e x e r c ise d , or in  P u a sa b
H 'hieh its  e x e r c ise  w as d iF jn ited , a sserted  tir d e p a rte d  Iron i. S ekgh

Held, that tlie word “  claim ”  in the section indicates 
that the right is asserted to the knowledge and in the pre;-enee 
of the person whose right will be aft'ecfed by the estabhshnient ShIh
of the claim. liAttu-

The mere riBsertion of a rigtit in a document to wliicli the 
person against whom the right is iisserted is not a party and 
of which he knows nothing is not to claim tlie right.

The statement in the documents that the mauza was 
rent-free could not be said to be covered by the words “  parti
cular instances in which the exercise of the right was 
asserted.”  Such a right can be asserted by a refusal to pay 
rent.

Brojendra Kishore Roy Chaudhuri t .  Mohim Chandra 
Bhattacharji(i), followed.

The common law presumption that a zamindar is entitled 
to rent for lands lying within hi.s zaniindari unless the person 
in possession is able to prove that by contract or otlierwiBe he 
is exempted from payment of rent is of no avail to the land
lord until he proves that the land which is claimed as rent- 
free lies within his regularly assessed estate or mahal and that 
revenue has been assessed on it.

Jagdeo Narain Singh v. BaJdeo S in g h s ,  explained.
Jagannath Kishore Lai Singh Deo v. Prasanna Knniar 

Misra(^), followed.
Jodhn Sahu v. Tirbena Sahu{^i) and Lachummi Lai Pafhak 

V . Kumar KamaJihya Niirayan Singhi^}, referred to.
The onus of proving tliat Government revenue fixed in 

1793 is assessed on any particular lands is on those who affirm 
that such is the case.

Jagadindra Nath Roy v. Secretary of State for Indiai^), 
relied on.
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1085. Appeal by the plaintiff.
The facts of the case material to this report arc 

to be found in the judgment of Agarwala, J.
i4. B. Mukharji and S. C. Mazumdar, for the 

appellant.
R. S. Chattarji, for the respondents.
A g a r w a l a , J.— In the record-of-rights finally 

published in 1923 village Shampur was recorded as 
the rent-free debattar property of the defendant idols 
Damodarjiu and Shamsunderjiu and the other defen
dants were recorded as shebaits. In the present suit 
the plaintiff-appellant sued for a declaration that the 
village is a rent-paying mauza within his zamindari, 
that it is not debattar property and that the defen
dants are ordinary tenure-holders and are liable to 
pay rent at Es. 26 a year.

The first court decreed the plaintiff’s suit. On 
appeal the lower appellate court reversed this 
decision, holding that the village was rent-free 
debattar property. This decision is challenged in 
second appeal by the plaintiff-appellant, By 
reference to the Badshahee Grants Regulation, 
X 'X X V II of 1793, and the non-Badshahee Grants 
Regulation, X IX  of 1793, and the other Regulations 
intended for the purpose of ascertaining and regis
tering rent-free grants, it is argued that village 
Shampur has not been shown to have been a rent-free, 
grant before the time of the decennial settlement as 
alleged by the defendants. It may be mentioned that 
the defendants were unable to produce the grant by 
which they say their ancestors acquired the mauza in 
dispute, because it has been lost. The court of appeal 
below has referred to the documentary evidence 
adduced by the plaintiff, but has been unable to draw 
from it the inference which the plaintiff seeks to place 
upon that evidence. With regard to the documentary 
evidence of the defendants, the court of appeal below 
has come to the conclusion that that evidence proves 
that the property was rent-free property granted to
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1935.the ancestors of the defendants. That evidence con
sists, first, o f an extract from a general register of 
records showing that in 1873 the plaintiff’s prede- Sri Jyoti 
cessor in title sued the defendants for recovery of 

a receipt for cess was also produced. Thecess
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lower court has inferred, from the fact that only cess 
was claimed, that the predecessor of the plaintiff did 
not assei't the right to recover rent from the defen
dants. It appears, however, that the name of the 
niauza in dispute in the present litigation is not Agakwalas 
entered in the papers on which the court of appeal 
below relies and there is nothing on the record to 
connect tiiose papers with mauza Shanipur. The 
documents referred to were documents put in by the 
defendants, and it was, therefore, the duty of the 
defendants to show the connection between those 
documents and the property in dispute.

The next items of evidence on which the court 
of appeal below relied were two pattas and a kabuliat.
The pattas were executed by the predecessor in 
interest of the defendants and the kabuliat by a 
tenant to whom a certain right was granted by the 
defendants. In these documents the mauza is 
referred to as defendants’ lakheraj debattar. The 
learned Advocate for the appellant contends that this 
description of the defendants in documents to which 
the plaintiff was not a party is not admissible against 
him. For the respondents, on the other hand, it is 
contended that the statements in the patta and 
kabuliat are admissible under section 13 of the 
Evidence Act, clause (5). The relevant portion of 
section 13 is as follows ;

“ Where the quostioB is as to the existence of any right or custora, 
the foliowiiig facts are relevant;—

ill) particular instances in which the right or custom %vas claimed, 
recognized or exercised, or in which its exercise was disputed, 
as.serted or departed from.”

In the present case the question is whether these 
statements in the pattas and kabuliat were instances 
in which the right was claimed or instances in which 
the exercise of the right was asserted. A  similar



1935. contention was raised before a Bench of three Judges 
'k.ua sIj- of Calcutta High Court in Bi^ojendra Kislwre 
Sui J fo T i  Roy Chaudhuri v .  Moliim Chandra Bhattacharji{^).

plaintiff sued for assessment of fair 
‘ Pj,™ rent on the land in suit in which he alleged that the 

«. defendants had a right of occupancy only. The 
Bhau.vt defendants pleaded that the land was held rent-free, 

and produced in evidence a kabala executed many 
years previously by which one of their predecessors 

A GAR w ALA, purported to sell the plaint lands with other lands 
alleging that they were nishkar brahmottar and that 
his father was in possession of them in nishkar right.
A question arose whether the statement in the kabala 
was admissible either under clause (a) or {b) of 
section 13. In considering the meaning of the word 
‘ ‘claimed ” in clause [a) Cuming, J., one of the two 
Judges who first heard the case and whose decision 
was approved by three Judges before whom tjie case 
eventually came, held that the word “ claim ” in the 
section indicates that the right is asserted to the know
ledge and in the presence of the person whose right 
will be affected by the establishment of the claim. 
His Lordship went on to observe :

“ The mere assertion of the right in a document, 
to which the person against whom the right is 
asserted, is not a party and of which he knows 
nothing is not to claim the right.”
With regard to the second part of paragraph {b) of 
section 13, in considering the meaning of the words,

“ Particular instances in which the exercise of the right was 
asserted.”

His Lordship observed :
“ The mere statement in the deed of sale 

that the vendor had a nishkar right cannot 
be said to be an instance when the exercise of the 
right was asserted. It is difficult for me to conceive 
how a nishkar transaction right can be exercised 
except perhaps by the refusal to pay rent.”
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With, these observations on the construction of ^̂ 86.
section, 13 of the Act I respectfully agree, and Tvould, 
therefore, hold that the statements in the patta and 
kabuliat are not admissible to prove the conlention of Prasad 
the defendants in the present case.

The next item of evidence on which the court of v.
appeal below relied for its finding was a certified 
copy of a statement made bj an ancestor of the defen- bTbu.
dants in the course of filing a road-cess return in 1872.
In that statement lie described maiiza Sliampur as his 
rent-free debattar property. This Statement also 
appears to me to be inadmissible under section 13 of 
the Evidence Act for the reasons already indicated.

There remains in favour of the case for the 
defendant-respondents the statutory presumption 
arising from the entry in the record-of-rights. With 
regard to this the learned Advocate for the appellant 
contends that this statutory presumption is in
sufficient to rebut what may be called the common law 
of presumption that a zamindar is entitled to rent 
on lands lying within his zamindari unless the person 
in possession of any portion of it is able to prove 
that by contract or otherwise he is exempted from 
the payment of rent. For this, reliance was placed 
on the decision of the Privy Council in / agdeo Narain 
Singh v. Baldeo Singh{^), In that case the respon
dents had been entered during the settlement opera
tions in the record-of-rights as rent-free tenure- 
holders of lands lying within the appellant’s zamin
dari. The appellant sued for a declaration that the 
respondents were ordinary rent-paying tenants.
The first court found that the defendants were liable 
to pay rent for the holding and its decree was upheld 
on appeal by the District Judge. In second appeal 
the High Court reversed this, finding of fact. The 
Privy Council, in view of the fact that the High 
Court had differed from the lower courts not only in 
the estimate of the eviden.ce but also with regard to , 
the inferences derivable from the documents produced 
in the case, themselves dealt with the appeal on its
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1985. merits and reversed the decision of the High Court. 
Raja Sri Referring to the statutory presumption in favour of 
Sri Jyoti the correctness of the entry in the record-of-rights 
Prasad their Lordshiu observed ;Sj:ngh ^
^̂ '̂0 “ Considerable stress has been laid on this pre-

B h a k a t  sumption on behalf of the respondents. Once, how- 
S h a h  ever, the landlord has proved that the land which is 
B a b u . sought to be held rent-free lies within his regularly 

AgarwaLas assessed estate or mahal, the onus is shifted. In the
’ j. present case, the lands in dispute lie within the ambit

of the estate which admittedly belongs to the plaintiffs 
and the pro-forma defendants, and for which they 
pay the revenue assessed in the mauza. In these 
circumstances it lies upon those who claim to hold the 
lands free of the obligation to pay rent to show by 
satisfactory evidence that they have been relieved of 
this obligation, either by contract or by some old 
grant recognized by Government. ”

It will be observed, therefore, that it is not until 
the landlord proves that the land which is to be held 
rent-free lies within his regularly assessed estate or 
mahal and that revenue has been assessed on it that 
the onus is shifted to the defendants to prove that 
they are entitled to hold the land free of the obliga
tion to pay rent for it. The decision in Jagdeo 
Narain Singh v. Baldeo SinghC )̂ has been considered 
by Khaja Mohammad Noor, J., in Jagannath 
Kishore Lai Singh Deo v. Prasana Kumar Misrai^ )̂, 
decided on the 28th of April, 1933. These appeals 
arose out of seven suits instituted by a patnidar under 
the Raja of Paehet, who is the appellant in the 
present appeal, for a declaration that the entry in the 
record-of-rights, that the defendants were niskar 
brahmottardars, was incorrect and that the lands in 
their possession were liable to rent. In the courts 
below the suits had been dismissed on the ground that 
the presumption arising from the entry in the record- 
of-rights had not been rebutted. In second appeal to
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tlie High Court tlie plaintiff coiitencled tliat iiaving 
proved that the lands were situate ■’.vitliiii his 
zamindari the presumption of the reeord-of-rights sa/'jtotx 
was rebutted and the onus wa,s shifted upon the Pkasad
defendants to establish that tlie\^liad acquired a right 
to hold the lands free of rent. In that case, as in the 
present appeal, reliance was placed on the decision 
of the Privy Council in Jagdeo Narain Singh y.
Baldeo Singh{^). Khaja Mohaniiiia.d Noor, J., 
observed: Agarwila,

I am clea.rly of opinion therefore that the 
important words in the judgment of their Lordships 
of the Judicial Committee in the case of Jagdeo 
Narain(^) are ' the land which is sought to be held 
rent-free lies within his regularly assessed estate or 
mahal ‘ the land in dispute lies within the ambit 
of the estate ’ and ‘ for v.diich they pay revenue 
s-issessed in the niauza/

The view that we take of the decision in Jagdeo 
Narain v. Baldeo{^), therefore, appea.rs to be in 
a,ccord with the view taken by Ivliaja M_oham.mad 
Noor, J., in the unreported second appeals. The 
decision of the Privy Council in Jagdeo 'N'araiii has 
also been considered bĵ  Benches of this Court in 
Jodlm Salm y . Tirhenn Sahui -̂) ajid Lachmnan Lai 
Fathak v. Kiimar Kamalihya Narai?i Siiigki^).
There is nothing in either of these decisions to 
support the contention of the learned Advocate 
for th.e appellant. The onus of proving tliat the 
fCovernment revenue fixed in 1793 is assessed on any 
particular lands as being included in the permanent 
settlement is on those who afiirin that such is the case 
—Jagadi'Mlra Nath Roy v. Secretary of State for 
lndia{^). The onus, therefore, of proving in the 
case that Shampur was inchided within the lands in 
respect of which the predecessor of the plaintiff was

(1) (1922) I. L. B. 2 Pat. 38 P. 0.
(2) (1928) 11 Pat. L. T. 468.
(3) (1931) 12 Pat. L. T- 891.
(4) (1902) I. L. E, 30 Cal. 291.

4 ' 12 I. L. B.
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1935. assessed lies on liim and he has failed to discharge"
that onus to the satisfaction of the court of fact below. 

Sri Jyoti The statutory presumption in favour of the defen-
Pkasad dants, therefore, remains unrebiitted with the result

that the appeal must be dismissed with costs.

B h a h a t /i prjeaI diSinissed.
S h a h  ^ ^
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V arm a , J.— I agree.

PRIVY COUNCIL. 
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V.
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m ;u b a m m :a t  e a m  r a t a n  k u b e —

On Appeal from the High Court at Patna.

Bihar Tenancy Amendment Act, 1984 {V III  of 1934), 
f,cclio}i l()~Bilutr Tenancij Act (VIIT of 1885), sections 2() 
ami ’2() 0 — Pending suits— Effect of amendment.

Sections 20 (N) and 26 (0) of the Bihar Tenancy Act, 
1885, are expressed and intended to have retrospective action. 
There being no saving clause, they are applicable to pending 
suits.

Appeal (no. 68 of 1934) from a decree of the 
High Court (April 27, 1933) reversing a decree o f 
the First Additional Subordinate Judge at Patna
(January 20, 1930),

The facts are stated in the judgment of their 
Lordships of the Judicial Committee.

1935, October 28. DeGruyther K. C. and 
Parikh for the appellant.

The respondents were not represented.
P e e se n x  : Lord Thankerton, Sir John Wallis and Sir George 

Rankin.


