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Before Fdsd Ali tniJ Lubij, JJ.

G O B A K D K AN  SAITU

V.

LALM<JHAN K H A llW A K .-

Chota Nagpiif Teriancy /Icf., 1908 (Act  VI  of 1908}, 
tions 87 and 258— iclieiher scclion  258 bars a civil suit after 
(he decision in a suit iindvr sceiion  87— scope of a suit under 
scction  87— suit for dcehmition of title and possession after 
the decision in a suit under sectiaii 87— furisdietion of civil 
court.

Gl.Mie rent clnirned Irmds wt;re recorded in the I'ecord-of- 
rights as raiyati, of the defendantR wlio brougiit a suit under 
section 87 of the Act for Ijeing recorded as teniire-liolders and 
they succeeded. The ap])el]a-nt filed a suit for declaration of 
title and coniirrnation of possession in 1921 which yvrh 
coniprorniHed.

The appellant thereafter filed tlie present suit for rent 
and some of tlie defendants asserted that tliey were tenure- 
holders and not tenants. The learned Jiidicial Commissioner 
held that tlie suit of 19'21 was witlioiifc jurisdiction and that 
tlie relationship of landlord and tenant had not been estab- 
hshed.

HeUI, (i) that the record-of-rights does not by itself create 
or extinguish title, but is only a piece of evidence; a,nd tlie 
provisions made in Chapter X II  are intended to make it as 
perfect and immune from attack as possible;

{ii) there is nothing in section 258 of the Act to bar a 
suit for declaration of title and possession and other reliefs 
which the Eevenue Officer could not grant though it may have 
to be shown in that suit that the entry in the record-of-rights 
is not correct and the consequence of such a suit may be to 
some extent to vary, m o d i fy o r  even indh’ectly set aside a

* Appeal from Appellate Decree no. 883 of 1933, from a decision of 
J. A. Saunders, Esq., i.e.s., Jxidieial Conimissionei* of Cliota Nagpur, 
dated the 23rd March, 1933, reversing a deciaioD of Mauiavi Amanat 
Hussain, Bent Suit Deputy Collector at Daitanganj, dated the 29th 
June, 1931.
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1936. decisiuii or decree ol: a,. Deputy CornmissioiieL'. There is a
between a suit to vaj'v, set aside or 

' iS'Aiiu' '  modify a decision iiuder section 87 of tiie Act and a ca,se where 
V, the srut had been instituted for a relief which the Revenue 

jLALMOH.\N (3fiicer could not grant. There is no provision in the Act to 
Khauwau. effect that the presumption of correctness wliich attaches 

to the record-of-rights becomes irrebuttable after a decision 
under section 87.

Maharaja Protap Udainatli Said Deo v. Gancsh Nara/in 
Siiighm and Lai Govind Nath Sahi Dto v. Lai Mahesar Nath 
Salii{‘̂ ), rehed on.

Appeal by the plaintiffs.
The facts of the case material to this report are 

stated in the judgment of the Court.
Racjhosaran Lal  ̂ for the appellant.
N. K. Prasad II, for the respondent.
F a z l  A li a n d  Luby, JJ.— Gobardhan Sahu 

appeals against the judgment, dated March 23, 1933, 
of the Judicial Commissioner of Chota Nagpur in 
rent appeal no. 48 of 1931, whereby the learned 
Judicial Commissioner dismissed with costs the rent 
suit which he had brought against Lalmohan Kharwar 
(or Bhogta) and others, defendants, now respondents. 
The appeal is valued at Rs. 26 and odd.

The appellant is a co-sharer landlord of village 
Meral and collects his own share of the rent separately. 
The other co-sharer landlords are his relatives Kewal 
Sahu, Ramdeo Sahu and others. In the rent suit 
with which we are now concerned he sued 40 defen­
dants including the present respondents who are 7 in 
number, for rent of the years 1335 to 1337 F. S. 
Eleven of the defendants paid up the j-ent claimed, 
and the plaintiff filed a petition of satisfaction as 
regards his claims against them. Only 7 of the defen­
dants, i.e. the present respondents, contested the suit 
claiming that they were not tenants but tenure- 
holders,

(1) (1921) A. I. R .’ (P^t.) 218. '
(2) (1928) I. L. R. 7 Pat, 388.
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The lands in question were entered as tlie res- 
pondents’ raiyati holdings in tlie Record-of-.Rigiits .qobaedhin 
which was finally published in 1918. After that the ‘ sahc 
respondents brought a suit under section 87 of the .
Chota Nagpur Tenancy Act to have themselves 
recorded not as tenants but as teniire-holders. The 
suit was dismissed by the trying. Court, but was Tazt. Ali 
decreed on appeal by the Juclicial Commissioner in 
March, 1920. The defendant appealed to this Court, 
and the resulting decision is reported in Foujdar Sahu 
V. Ne-nia Bho(ffa{^). It was held therein by Das and 
Ross, JJ.. that no appeal lay to this Court because—

A decision under section 87 of the Cliota Nagpur 
Tenancy Act is not a decree; it is a decision, and 
there is lio appeal to the High Court under the Civil 
Procedure Code from a decision.'”  The judgment 
was delivered by Das, J. who observed further that—
“  It was argued by Mr. Ramlal Dutt that the learned 
Judicial Commissioner had no business to decide a 
question of title. But I do not think that he has in 
fact decided any question of title. 'No doubt in 
deciding whether the entry in the record-of-rights is 
correct or incorrect he had incidentally to discuss the 
question of title, but liis decision on the question of 
title is only incidental; it is nothing more than that.
His decision really is a decision on the question of 
possession.’ ' In December, 1921, a civil suit was filed 
by Kewal Sahu, Eamdeo, Sahu and others, against 
Lalniohan Kharwar (or Bhogta) and others, for a dec­
laration of their title to the land in question and for 
confirmation of their possession. In the plaint of 
Kewal Sahu, etc., the previous history of the dispute 
is told. The Sahus claimed that their ancestors had 
purchased a 12 annas raohirri interest from the land- 
' ,ord as long ago as 1821. The .phogtas were originally 
the 16 annas mokarridars but had sold 12 annas to the 
landlord before 1821. The remaining 4 annas share 
of the Bhogtas was subsequently accpiired by the Sahus 
who got delivery of possession in 1848. 'A suit was
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1935. brought by Jliari Bliogta to recover possession of the 
“ 12 annas share which had been sold to the landlord,
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but the suit was dismissed. In 1884 the Sahus 
I?. acquired the landlord’s interest in the property. In 

ÂLMOHAN tliQTQ was soHie litigation between two branches
vHAî Au. Sahu family. After that litigation had ter-
Fa?.l Aw minated, the branch to which Gobardhan Sahii belongs 

was left in possession of a 10 annas share which they 
have continued to hold to this day. The original 
mokarridars (the Bhogtas) had left the village after 
disposing of their share and resided for many years in 
Surguja State; but when the settlement operation com­
menced in Palamau district they came back and laid 
claim to a, 4 annas mokarri share. Their claim was 
dismissed by the vSettlement Officers, who found that 
Lalmohan and his father were not mokarridars but 
(were in possession of a small quantity of land as 
tenants on payment of rent'to the Sahus. The Bhogtas 
then brought the suit under section 87 of the Chota 
Nagpur Tenancy Act, which was dismissed by the 
trying Court but was decreed by the Judicial Commis­
sioner on appeal in March, 1920.

The civil suit brought by the Sahus in 1921 
ended in a compromise in 1923, by which the Bhogtas 
admitted the Sahu’s claim and the suit was decreed in 
accordance with the compromise.

The rent suit with which we are at present con­
cerned was decreed against the contesting defendants, 
i.e., the present respondents, by a rent-suit Deputy 
Collector on June 29, 1931. But on appeal by the 
defendants the learned Judicial Commissioner has 
dismissed the suit with cost of both Courts, on the 
ground that Gobardhan Sahu had failed to establish 
a relationship of landlord and tenant between himself 
and the Bhogtas. He held that the suit filed by the 
Sahus in 1921 was entertained without jurisdiction, 
being barred by section 268 of the Chota Nagpur 
Tenancy Act, and that the decree passed in that suit 
m  compromise was therefore invalid, In his opinion



the suit ill which the compromise decree Vv-as passed 
was a suit to vary, modify or set aside the decision 
and decree of the Judicial Coiiiiiiissioiier under section s.uiu
87 and was therefore barred bv section 2.58 of the Act. ’J-

2-JALMOIIAN

The question to be determined in. this appeal is 
whether the view taken by the learned. Judicial Com- Fazl au 
missioner is correct. Section 258 of the Ghota 'Nagpur Lri-.Y, 
Tenancy Act provides that no suit shall be entertained 
in any court to vary, modify or set aside either directly 
or indirectly any [Decision] order or decree of any 
Deputy Commissioner or any Revenue Officer in any 
suit under section 87 (and certain other sections of the 
Act) except on the ground of fraud or want of 
jurisdiction.

Section 87 occurs in Chapter X II  of the Act— 
a chapter relating to the record of~rights and settle­
ment of rents—and provides that

in proceedings under thia chapter a suit may be instituted.............. .
for the decision of any dispute regarding any entrv wiiicli a Eevcni.>e 
Officer has made or any omission which he has made fi’oni tlie record.

This section further specifies certain classes or dis­
putes which might be the s u b je G t -n n it t e r  of a suit 
under the section. The worcis c|noted above are 
important and must be noted because they show that 
the scope of the suit under s e c t i o n  87 is a l i m i t e d  one.
In the first place such a suit is a suit to be instituted 
before the Revenue Officer and when instituted it 
becomes part of the proceedings under Chapter X II  
and secondly it must be a suit for the decision of a 
dispute regarding an entry made in or omission from 
the record. A  brief reference to some of the main 
provisions of Chapter X II will further elucidate the 
■purpose for which section 87 was enacted. As we 
lave already stated Chapter X II relates to “ the 
reeord-of-rights Eind settlement of rent and section 
81, therefore, appropriately enumerates some of the 
chief particulars that are to be recorded in the record- 
of-rights. The sections which follow section 81 show 
tho ^.iixiety of th  ̂ frameys o f the Act to ensuye th^t
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1935, t l ie  r e e o r d - o f - r i g ] ) t s  Avas c o r r e c t l y  p r e p a i ’e d  a,nd t o
“Z give it a certain de^Tee of finality. Sections 86 to
G o b a rd h a n  , R -i , ■ 1 j  , •Sauu 90 give a cliance to the party aggrieved to question

t;. the correctness of the entries in the record-of-rights
and enable the Revenne Officer to frame issues relating 
to disputes between the parties and decide them  ̂ to 

Fazl Alt revise certain orders and decisions and to correct any
record-of-rights which may liave been 

made under a bona fide mistake. Sections 91, 92 
and 93 provide that no suit shall be instituted within 
certain periods specified in these sections with regard 
to matters Avhich are the subject of the record-of- 
rights. It is, however, to be noted that these sections 
merely prohibit the institution of suits within a certain 
period and not absolutely, and there is nothing either 
in Chapter X II  or in any of the other chapters of the 
Chota I^agpur Tenancy Act to justify the view that 
a party can be debarred from instituting a suit in the 
Civil Court to establish his title to and recover posses­
sion of his property merely because of there having 
been a proceeding under section 87 with regard to 
such property. There are no doubt provisions in the 
Act which are intended to give finality to the pro­
ceedings instituted under Chapter X II  and to make 
the record-of-rights strong evidence of facts stated 
therein, but these provisions simply mean that no 
proceedings other than those mentioned in Chapter 
X II can be entertained for the cancellation of the 
record-of-rights or to re-open those disputes which 
have been settled between the parties during the pre­
paration of the record-of-rights with the primary 
object of maintaining a correct record-of-rights. As 
has been frequently pointed out the record-of-rights 
does not by itself create or extinguish title, but it is 
only a piece of evidence; and the provisions made in 
Chapter X II are intended to make it as perfect and 
immune from attack as possible. The language used 
in section 87 itself wdll show that a Eevenue Ofhcer 
cannot under that section entertain a suit for recovery 
of possession and it seems to us therefore that the 
Legislature could not have intended that the decision'
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given in a suit iiiider section 87 sliouM bar a suit 1̂ 35.
instituted to recover possession or claim some otlier 
reliefs wliicli the E,eveniie Officer could not grant. ”  S'ahu

Novv% if section 256 is construed in tlie ligiit o f (La l MOEAK 

tiie foregoing discnssion, it follows as a matter of I'̂ niravAE. 
inference that a suit for possessiori will not be barred 
even though incidentally it may have to be shown in a\-d L u b y , 

that suit that the entry in the record-of-rigiits is not JJ- 
correct and the conseqnenee of such a suit may be 
to some extent to vary, modify or even indirectly set 
aside a decision, order or decree of a Deputy Commis­
sioner. A¥e think that there is a clear line of 
distinction between those cases where the suit is 
instituted for the purpose of varying, modifying or 
setting aside a decision under section 87 and those 
where the suit has been instituted for a relief which 
could not be granted under that section but in granting 
which the Court may have to find that the entry in 
the record-of-rights is not correct even though it 
may be based on a decision under section 87. There 
is no provision in the Act to the effect that the 
presumption of correctness which attaches to an entry 
in the record-of-riglits becomes irrebuttable after a 
decision under section 87. I f  therefore the entry can 
be held to be incorrect, the decision under section 87 
up«)n which the final entry may have been based may 
also be shown to be wrong. The mere fact therefore 
that some of the issues in a suit may be the same as 
the issues before the Eevenue Officer in a suit under 
section 87 will not be enough to bar the former suit 
if  it is clear that tlie scope of the suit is different 
from the scope of the suit before the Revenue Officer 
and the suit has been instituted for obtaining such 
reliefs as, the Eevenue Officer was not competent to 
grant. Of course sometimes to overcome the bar of 
section 258 a suit which is essentially a suit for setting 
aside an entry in the record-of rights may be insti­
tuted in the garb of a title suit, but the Courts will 
always look to the essence and not to the form of the 
suit.
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1935. W e are glad to find that the view wliic.li we liave
aoiivpDiilN expressed liere is supported by at least two previous 

S'AHu'" decisions of this Court to Avhicli we ought briefly to 
refer. In Mahoraja Protdp Uddiiiath S[ih/i Deo v. 

jLALMOHAN ]\ianvin Dawson Miller, C.J., dealing
'.nAKmr.. scope of sectioii 258 observed:— “ Section
F\zl Ali 258 of that Act provides that no snit shall be enter- 
and̂ Ltjby, in any Court to vary, modify or set aside either

directly or indirectly any order or decree of any 
Deputy Commissioner or Revenue Officer in any suit 
or proceeding under, inter alia, section 87. The pre­
sent suit is not brought for the purpose of setting aside 
Mr. Kingsford's decree and although tlie section no 
doubt had the object of securing to some extent 
finality for sut'h decrees, the section does not say as 
it might have done that no Court shall try any issue 
already decided by such a decree so as to bar a defen­
dant in a suit l)i'ought against him from raising the 
issue.'’ Again, in Led Govind Nath Sahi Deo v. 
Lai Mahexwar Nath Sahi Deo(^) Wort, J. dealing 
A v it h  the application of section 258 with reference to 
a decision under section 89 obserî ed ■.— “ The words 
' directly or indirectly ’ in the section, in my judg­
ment, apply to the machinery used for tlie purpose of 
altering the decision and not to the result, that is to 
say, assuming for the moment that the phiintiffs 
succeed in this suit, they will have a declaration which 
in its effect contradicts the record ; but that does not 
directly or indirectly alter the decision of 1910. No 
proceedings can be brought other than those allowed 
by the Act to change that decision directly or 
indirectly. But the record remains there and in my 
judgment they have not directly or indirectly altered 
it

Now, on a reference to the plaint of. suit no. 52 
of 1921 we find that the reliefs claimed in that plaint 
were as follows :—

(a) That it be declared that the plaintiffs have title as set forth 
above by deed, decree of court, partition, etc., as also by adverse 
ptwsession for several 12 years in the i>roperty specified in Schedule A 
of the plaint.
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(b) That the plaintiSs’ possession over the said propertj be confirmed 1S85.
but in case tt be held by the court that in consequence of the said order

V O L .  X V . ]  P A T N A  S E R I E S .  2 S 7 ,

of the Judieial Commissioner rir for :in,v ulher reasons tlie plfinitiffs Gobabdhav 
are to he considered out ot' possession then the pliiinfift'? be put in Sahu 
fOSsessioTi of the propert.y. v.

(<;) That jiermiiueiit injunction a s  a ls o  a t e m jio r a i 'v  i r i ju u e lio a  t i l l  KiiAiiWAn. 
t h e  difiporiiil o f  t h is  s u i t  h e  is s u e d  reslra in in !_»  t h e  d e i 'e n d a u t  i'rorn iu t e r -  
i'ei'inn' w it h  r>r dij..tu iiiiu !::' o i ’ s e e i i i ”  I ’.' . - .c e k iiij :) i<> iiiTeri'ej'e o r  d is r u i 'h  1' a z i . A i . i  
t h e  p la in titT s ' p o s s e s s iu u  vi£ th e  p r o f ie r t v  in  s u i t  (>r s e e t i i i ir  t o  ■vn' o

Ijo s -'t 'ss iu ii o f  any p o r t io n  rif ih e  jiro Y ie rty .

id) l iia t  the deierujaniw tu 11 c<iiiy bo declared to be in possession 
of ihe land uf Stdiedule B as tenants under tlio };,laiuiift at the rdrual 
eruei’ed in tlie lload Cess pajier.

It seems to us clear that the Revenue Officer could not 
have entertained any suit under section 87 for reliefs 
(a), (6) and {c) and the only prayer in the plaint which 
can be open to objection in view of section 258 is 
prayer (c/). We have already stated that the Revenue 
Court could not entertain a suit for recovery of posses­
sion and as was pointed out by Bas, J. in his 
judgment to which we have already referred, the 
previous decision of the Revenue Officer under section 
87 between the parties to this appeal was merely a 
decision on the question of ])ossession and not on the 
question of title. That being so. the plaintiff was not 
del)arred from establishing his title in a Civil Court.
In fact the petition of compromise filed in the suit of 
1921 recites that the present suit has been instituted 
on account of the adverse decision on appeal of the 
case under section 87 of the Chota Nagpur Tenancy 
Act and also as there was no second appeal allowed 
in law after that decision In this view as well as 
because it is conceded that the present case will be 
governed by the old Act as it stood previous to the 
amendment of sections 87 and 258 in 1920 it is un­
necessary to discuss the effect of that amendment.
We are, however, clearly of the opinion that the Civil 
Court was competent to deal with the suit instituted 
by the plaintiff in 1921 and the coiiipromise arrived at 
in that suit was valid and binding upon the parties.
Even assuming that prayer {d) in the plaint standing 
by itself offends against the provisions of section 258 
we do not see how the compromise can he held to be 
not binding on the parties. The plaint of the suit
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1985. must be read as a wliole and if  tlie Court was com- 
^  peteiit to try tlie suit, it wa..s also coiiii)eteiit to record

G o b a h d h a n  . nni ‘ a • i 1Sahu tlie compromise, ilie  particular , clause oi tlie 
u. compromise wliicli is said to be ■ objectionable runs

liALMOH-Aî  fill TO .
K h a r w a r . *

“  T h a t s o m e  o f  th e  p lo ts  w ith in  th e  a fo re s a id  sh a re  w h ic h  has
F a z l  A l i  b e e n  e n te re d  as ra iy a t i o i  s o m e  o f  th e  d e fe iid a n ts  as s h o w n  in  th e
AND L u b y ,  s c h e d u le  a t t a c h e d  t o  t h e  p e t i t i o n ,  s h a l l  r e m a in  in  t h e i r  p o s s e s s io n  a n d  

JJ, t h a t  t h e y ,  t h e  d e f e n d a n t s , s h a l l  r e t a in  p o s s e s s io n  o v e r  t h e m  as  r a iy a t s  
on p a y m e n t  of r e n t . ”

It is said tliat this clause created a new tenancy and 
so the compromise required registration under section 
17 of the Registration Act. The argument again pre­
supposes that the compromise decree so far as this 
clause of the petition of compromise is concerned was 
without jurisdiction, but even if  we assume this we 
could not accept the contention that it required regis­
tration. We find that the compromise was arrived 
at before the amendment of the Registration Act in 
the year 1929 and therefore under section 17, clause 
(vi), it was not necessary to register the decree passed 
on the basis of the compromise. It is true that 
section I7(^)(m) must be read subject to clause (l){d), 
but in our opinion the disputed clauses of the com­
promise did not amount to a lease or an agreement 
to lease but to a mere recognition of an existing right 
and therefore did not require registration. We think 
therefore that the judgment and the decree of the 
learned Judicial Commissioner should be set aside 
and as none of the other issues were pressed in this 
Court, we direct that the decree of the trial court 
is to be restored. The appellant will get his costs in 
all the courts.

Appeal allowed.

1935.

October, 17- 
Novemben 

11.

FULL BENCH.
Before Courtney Terrell, G.J., Dhavle and Agarwala, JJ. 

GALLIMORE

GALLIM OEE.*
Divorce Act^ 1869 (Act TV of 1869), sections 1, 16 and 

17— decree for dissolution passed by District Judge, if subject

* Matrimonia] Eeference no. 6 of 1932, made by F. G. Rowland, 
Esq., I .C .S .,  District Judge, Muzaffarpur, by his letter no. 95/M., 
dated the 19th November, 1932.


