
from carrying on that useful occupation; but if they
enter the profession o f the iavr as pleaders then, they siriAMAi'AiLi
must make up their mind to conduct the business of ,
the pleader and nothing else. Tlieî e is the most ,
distinct rule o f the Court by which a person who,
after having been admitted as a pleader or inukhteitr, CounTXEv
aceepts any appointment or enters into any othej-
trade or business must give notice to the High i'oiirt iihavle'Ini.
and tlie High Court has the powei‘ tliereupon, to AoAiiv.wLA,
suspend him from practice or pass any other suila.ble
order. Here the pleader has clearly been trying to
run two businesses at the same time—-the biisiness of
pleader and the business of an insurance agent— and,
such a practice is in the highest degree injurious to
the interest of the profession and to the interest of
the public. We are satisfied that the pleader has
been guilty o f professional misconduct and we suspend
him from practice for a period o f sis months from
this date.

Reference acce/ptcci.
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Before Courlncy Terrell, C .J ., D I i u -dIc and Agnrwala, JJ . 17

MOI-tAMMAD A L A M ,

V.

JiA B U L A L M A E W A B L *

Proinuchil hw olvcncy  A ct,  19*20 , (Act  F o f  1920), 
seotion '24XT), proviso— Judge, whether entitled io tnl'c 
evidence on behalf o f creditors at the adfiidieaiion stage-— 
discretion.

The proviso to sub-sectiou (4) of sec'tioii 24 of the 
Provincial Insolvency Act, 1920, nins thus ;—

“ Provided that, where tlie debtor is the petitioner, ho shall, for, 
the purpose of proving his inability to pay his debts, bo required to

^Appeal fru,ni Original Order no. 249 of 1933, from an order of 
W. W. Dalziel, Esq., i*o.s,. District .Tudge of Monghyr, the
nth August 1933,
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furnish only such proof as to satisfy the Court that there are prima 
facie grounds for believing the same and the Court, if and when so

MoHiMKAB satisfied, shall not be bound to hear any further evidence thereon 
A l a m

V,
B a b u l a i ,

M a b w a b i .

H eld, that the meaning of the proviso is merely that the 
Court is enabled to deal summarily with the opposition by the 
creditor, that is to say, the Court must listen to such evidence 
as the debtor may care to adduce and the debtor may be cross- 
examined and if the Judge is satisfied after such hearing, he 
may refuse to hear any further evidence and may grant the 
adjudication, but this is very far from saying that the Judge, 
if he shall be inclined to hear any evidence presented by the 
creditor, is not entitled to hear such evidence; he may, if he 
likes, hear the evidence as he may think fit in the circum
stances which will vary according to the difficulty of the case.

Nafaya7i Mistri v. Rmn Das(^), [judgment of Kulwant 
Sahay, J .] and SJiagirath GJiaudhry v. Jmmmi Musammati^), 
overruled.

Gobind Prasad Gir v. KisJmn Lai D hokrim , referred to.

Gmiesh Lai Saratogi v. Sanehi i?aw(4) and JagamatJi 
Sdhu V. Beni Prasadi^), discussed.

Appeal by the debtor.

The facts of the case material to this report are 
set out in the judgment of Courtney Terrell, C.J.

The case was in the first instance heard by 
Courtney Terrell, C.J. and Varma, J. who referred 
it to the Full Bench.

On this reference.

II. jR. Kazimi, for the appellant: The Provin
cial Insolvency Act contemplates two stages of 
enquiries; first, when the debtor has to make out a 
prima facie case as to his inability to pay his debts,

(1) (1928) I. L. B. 7 Pat. 771.
(2) (1927) 8 Pat. L. T. 184. 
fS) (1924) 69 Ind. Cas. 622.
(4) (19S2) I. L. E. 12 Pat. 107.
(5) (1938) I. L. B. 12 Pat, 366
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M0HASI3J.iD
A i .x ' a

I'.
B.iucla,l

M.Aii\v,vni.

and, secondly, wlien the Court or the E.ec-eiver has to 
find out what the assets of the iiisolveiit' ;ire. At tjie 
preliminary stage the Court lias to make up his miiid 
on the materials that may be placed by the (i:er;-toT. 
The creditor is not entitled to adduce a,ny eYideiu/t̂  
at this stage.

[ C h i e f  J u s t i c e  .— The Court /i'ys to l.e 
about the inability.']

Clause (£) of section 24 indicates tliat tlie legisla
ture intended to give a. limited right tt) tlie creditor 
at the stage of preliminary enquiry.

[ D h a v l e , J .— I f  the debtor does not admit any 
o f  the a ssets  to  be h is  own, then according to you there 
is  a n  en d  o f  th e m a t t e r .]

The Court may nevertheless disbelieve liim.
[ C h i e f  J u s t i c e — Why cannot the creditor say 

these are his assets?!
Because the law does not allow him tliis right, 

I venture to submit that in any case the decisicjn in 
Ganesh Lai Sarawgi v. SaneJii kaini^) goes a little too 
far as the proviso to section 24 gives the diidp;e tlie 
discretion to call for the evidence. That can only 
be if  the debtor fa ils.to  satisfy the Judge on the 
materials placed by him.

'D h a v l e , J.—^How can the Judge be prima facie 
satisfied if  the creditor is ready to offer evidence to 
the contrary? It will be impossible for the creditor 
to persuade the Court to hold that the debtor has not 
produced sufficient evidence as to his inability unless 
'le is allowed to show it by evidence. ]

It is my duty to satisfy the Court; if  I fail so. to 
satisfy, my application will stand dismissed. ' It is 
a matter ibetween the Court and the debtor. The 
creditor is not entitled to show by evidence that I have 
failed to discharge my duty.

(1) (1,932) I. L. B. ,12 Pat. 10'?. ,



1935, [ D h a v l e , J .— The Court has to decide this point,
whether the debtor has discharged the 

burden, by reference not only to the debtor’s ex farte 
0. evidence but also such evidence as the creditor may 

Babulaij choose to offer.]
M ah-vvaki.

This is not borne out by the proviso to section 24.
My next point is that an enquiry as to conceal

ment of assets or bad faith cannot be gone into at the 
stage of adjudication; it has to be deferred till the 
stage when the discharge is applied for. I rely on 
Kerainat A li Khan v. Baidya Nath Biswas{^), 
Bhagirath Ghaudhry v. Jamunl Musammati^^) and on 
the judgment of Kulwant Sahay, tl. in Narayan 
Mistfi v. Ram Das{^).

' C h i e f  J u s t i c e — The case of Bhagirath 
Chaiidhry v. Baidya Nath Biswas(^) does not lay 
down that for the purpose of satisfying itself as to 
debtor’s inability, the Court cannot go into that 
question.]

The Lahore High Court has consistently taken 
the same view—Ram Rattan v. Nathu Ram{^).

[ D h a y l e , J . — This case is against you on the 
first point.]

Yes.
[ D h a v l e , j .— When the only fraud alleged by the 

creditor goes to disprove the inability of the insol
vent, how can the Court shut it out in deciding the
issue'^]

These matters can be gone into at a later stage.
[ D h a v l e , j .—What is there in the Act to suggest 

that what can be gone into at a later stage cannot be 
gone into at an earlier stage also?]

The legislature could not contemplate a multi
plicity of proceedings. If on taking evidence the

(1) (1925) 95 Ind~ Gas. 297!
(2) (1927) 8 Pat. L- T. 184.
(3) a928) I. L. E. 7 Pat. 771.
(4) (1928) 109 Ind. Cas. 552,
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Judge records a finding as to tlie nominal or frandii-
lent nature of a transaction, that finding would be mouauuao 
final, and therefore, a proceeding at a later stage 
under section 53 would not be necessary.

[D havle. J .— Whatever finding the Judge records 
at tiiis stage will be for the purpose of satisfying 
himself prinia facie as to the inability of the debtor; 
but this will not prevent the Coiiit from iiolding a 
detailed enquiry for the purposes of section 53 and 
the like.]

Ilarihar Prasad SinJia, for the respondent:
The proceedings under the Indian Act are not 
ex parte as under the English Law. In India they 
have to be conducted in the presence of the creditors.

 ̂C h ie f  J u stice— What is your contention as 
' regards the proviso to section 24 'f

I venture to submit that there is nothing in the 
section to prevent the Court from allowing the 
creditor to adduce evidence. Clause {3) contem
plates that the objection of the creditor is also an 
important factor to be taken into consideration before 
the application is disposed of. What the proviso 
means is that if the evidence bearing on the question 
of inability satisfies the Court one way or the other 
the Court might stop further evidence of the creditor.
I concede that the decision in Ganesh Lai Sarawgi 
V. Sanehi Rami}) goes a little too f a r ,  but all the 
same it does not m a k e  much difference for practical 
purposes.

[ C h ie f  J u s t ic e — Undoubtedly the Court ha=? got 
a discretion in the matter. But if it a llo w s  the 
creditor’s evidence to g o  in , th e  d e b to r  can have no 
g r ie v a n c e .]

Exactly. I rely on Sita Ram v. Hulcum 
Chand{^) smd Kanshi Ram v. Jicgal Kishore{^).

(1)”(1982) i. l” " r 7T2 Pat. 107.
(2) (1927) A. I. B. (Lah.) 354.
(3) (1933) A. I. B. (Lah.) 629.



i93i5. r C h ie f  J u s t ic e — I t  seem s c le a r  th a t  in  L a h o re
the p o w e r  o f  the C o u rt  to  h ear th e ev id en ce  o f  th eMOUAMilAU ..-r . .

alam creditor is recognised._
Yes,Babulal

Marwari. r C h i e f  J u s t i c e — O n  th e  o th er  q u estion  d o
3' on  s im p ly  con fine you r a rg u m en t to  th e  p o in t  th a t 
the C ou rt n ia3% w h ile  h o ld in g  th e  e n q u iry  in to  th e  
a lleged  in a ])ility  an d  f o r  the p u rp o se  o f  fin d in g  ou t 
w h eth er the d eb tor is rea lly  in so lv en t, e n q u ire  in to  
fra u d u le n t  con cea lm en t o f  assets '?]

Y e s ; I  ca n n ot p la ce  m y case h ig h e r .
[R e fe re n c e  w a s m ade to  th e ju d g m e n t  o f  

M a cp lie rson , J .  in  Bhagirath Chaudliry v . Jamuni 
Musam7nat{^) an d  t o  th e  d ec is ion s  in  Gomncl Prasad 
Gir V. Kishim Lall Dhokri(-) a n d  Jagarnatli Salm 
V. Beni Prasad(^’>)

E . R. Kazimi, in  rep ly .
s . A. K.

Cut. ad'D. imlt.
C o u r t n e y  T e r r e l l ,  C . J . — T h is  is  an  a p p e a l 

fro m  an  o rd er  o f  the D is t r ic t  J u d g e  o f  M o n g h y r , 
re fu s in g  the p e t it io n  o f  the a p p e lla n t  f o r  an  a d ju d i 
ca tion  in  in so lven cy . T h e  D is t r ic t  J u d g e  h e a rd  th e 
a p p e lla n t fro m  w h om  it  w a s  e l ic ite d  in  cro ss -e x a m i
n a tion  by  th e cre d ito rs  th a t h e  h ad  a ss ig n e d  th e  
g rea ter p a r t  o f  h is  p ro p e r ty  to  h is  w i fe  in  s a t is fa c t io n  
o f  an a lleged  d o w e r  debt. T h e  J u d g e  a llo w e d  the 
cred itors  to  o ffer ev iden ce  a n d  u p o n  th is  ev id en ce  he 
cam e to  the con c lu s ion  th a t th e  t r a n s fe r  o f  th e  p r o 
p erty  v/as tX m ere farzi tra n sa c tio n , th a t  the 
a p p e llan t w as in  fa c t  s t ill  in  p ossession  o f  a n d  
co n tro llin g  th e p ro p e rty , a n d  th e  J u d g e  w a s n o t 
satisfied  th a t the a p p e lla n t w a s  u n ab le  to  p a y  h is  
debts. H e  th ere fo re  re je c te d  th e  p e t it io n .

I t  has been con ten d ed  on  b e h a lf  o f  th e  a p p e lla n t 
th a t the J u d g e  a t th a t stage  o f  th e  in q u ir y  w a s  n o t

” 1T(1927) 8 PjZ ’ I T T . ' T s^
{'2) (1924) 69 Ind. Gas. 622.
(3) (1983) I. L. R. 12 Pat. 866.
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entitled to take evidence on behalf of the creditors 
and even if so entitled should not have found that the
transfer to the wife was far-zi, and further that even " â am 
if so entitled the finding of fact was unjustified. As «. 
to the last point, I am entirely in agreement with 
the learned Judge, It is unnecessary to go into the 
facts beyond stating that on the evidence at that stage Gouetnet 
before the Court the transfer was of a farzi nature Tesreli., 
and the property really remained with the appellant. ’

The substantial dispute has been upon the proper 
construction to be put upon the proviso to sub-sec- 
tion (4) of section 24 of the Provincial Insolvency 
Act—

“ Provided that, where the debtor is the petitioner, he shall, for 
the purpose of proving his inability to pay bis debts, be required to 
furnish only such proof as to satisfy +iie Court that there are prima 
facie grounds for believing the same and the Court, if and when bo 
satisfied, shall not be bound to hear any further evidence thereon

It is contended that the Judge must form Ms 
opinion upon the evidence supplied by the debtor 
petitioner and must confine himself to that evidence
only. It is conceded that the petitioner may be 
subjected to cross-examination but it is contended 
that at that stage of the proceedings the Judge 
should not have admitted any evidence offered by the 
creditors.

Now there have been some decisions of this 
Court which would seem to imply that the appellant’s 
argument is well founded. The principal of these is 
the case of Narayan Mistri v. Ram Das{^) decided by 
Kulwant Sahay and Macplierson, JJ. Kmlwant 
Sahay, J. after reading the proviso went on to read 
sub-section (^).

“ The Court shall also examine the debtor if he is present, aa to 
his conduct, dealings and property in the_prefsence of such creditors as 
appear at the hearing, and the creditors shall have the right to question 
the debtor thereon ” ,

and sub-section (S) of section 25—
“ In ease of a petition presented by a debtor, the Court shftH 

dismiss the petition if it is not satisfied of- his right to present tfe® 
petition.”

V O L .  X V . ]  P A T N A  S E R I E S .  183
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M oham mau

A lasi
1 3 .

B abulal
M a k w a b i .

C ou rtn ey

T e r r e l l ,
C. J.

1935. Ill that case also the Court had examined a 
certain transfer made by the debtor v̂ rith a view to 
fiiKJiiig out whether it was benami or not. Sahay. J. 
was ot‘ opinion that there was no provision in 
section 24 to enable the creditors to produce evidence 
in support of their allegation that the transfer was 
oenami but that their activities were limited to cross- 
examination. On the facts he found on the evidence 
as it stood that it v/as not possible to hold that the 
transfer was in fact benami. Macpherson, J. agreed 
to the order setting aside the order of the District 
Judge but he clearly indicated that he did not agree 
with the reasoning of Sahay, J. He further 
expressed the view that the decision in the case o f  
Bhcigirath Chaudhry v. Jamuni Miismumti}) upon 
which Sahay, J. had founded his judgment was not 
rightly decided. In this case of Bhcigirath Chaudhry 
V. Janmni Musammati}), decided by Adami and 
Scroope, JJ., the learned District Judge had 
allowed evidence to be given on both sides to show 
whether a transaction as to a part of the property of 
the debtor was benami or not. The Judge finding 
that it was benami, held that the debtors had sufficient 
funds to pay their debts and dismissed their applica
tion. Adami, J., in giving judgment, used this 
expression “ At the stage of the application for 
adjudication no very careful inquiry is necessary 
with regard to the inability to pay debts. If the 
Court is satisfied that a prima facie case is established 
by the debtor, the Court will adjudicate him to be 
an insolvent; and indeed the consideration of the 
further question as to whether there has been a con
cealment of property and as to title to property is 
deferred till the stage when the discharge is applied 
for Now to the extent that the District Judge’s 
inquiry in so far as it went into the question of title 
and in so far as it decided that question v/as certainly 
erroneous. The only question before the Court was 
as to whether the debtor was able to pay his debts, 
and in my opinion the decision of the learned Judges

L. T. 184? "



tliai the District Jiido'e slioiild not liave £?oiie. into tlie
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question at all was wrong. I agree Yvitli the opinion 3Ioe.ihma0 
of Macpliersoii, J.

V.

Ill an earlier case, Gobhul Prasad Gir v. Kisliun BABUi.iL 
IaiI Dhokri[^) the Court dealing' with tlie Yv'ords Marwasi.

iiriless he is unable to pay his debts pointed out couutxe? 
:l.ht-it they were for the lirBt time iiiti'odiiced into the Teeeell; 
present section 10. sub-section { I), bv the Act of 
1920—

'■ A lieijvo!' isliall nor be entitled to piv-sent an insolvencv pytitir.n 
im ie.=s he is nunWe to pnj liis dehts ” ,

and that the Court should not pronounce adjudication 
until satisfied upon this point. This case, however, 
did not deal with the question of w]iether tlie creditor 
was entitled to adduce evidence.

More recentl} '̂ in the case of Gan ash Lai Saru w.gi 
V. Sfrnehi Ram(^) I said

‘ ■’ There has been a tendency for Courts adminis
tering the Insolvency Act to believe that the hearing 
of a petition is a more or less formal matter and that 
if the petition is, as it v/ere, merely verified by the 
evidence of the debtor the Court is bound to accede 
to the petition. Tbat is not the case. It is the duty 
of tile Court to be satisfied priina facie and after 
following the necessary procedure and making the 
necessary investigation to come to a conclusion that 
the statements by the debtor a.re true. After all the
prccedure of insolvency is for the protection of

_ creditors quite as much as for the protection of 
debtors. It is unfortunately more often used by 
debtor's, than by creditors with the consequence that 
the interest of the creditor has a tendency to be 
forgotten.’ ’ The ease ŵ as remanded to be reheard 
and I said— “ the matter should be reheard and the 
applicant who will be in a position to adduce such 
evidence avS he may be advised for the purpose of

/I) (1924) fifi Ind. Gaf5. 622.
(2) (1982) I. L.' B'. 12 Pat. 107. ,
4 11 I. L. B.
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A LAM 
V.

BABULAIi
M a k w a e i .

CoimTNEY
T e e e e l l ,

c. J.

inducing tlie Judicial Commissioner, acting on the 
principles I have stated, to make the order in his 
favour. The creditors will be equally entitled to call 
such evidence as they think fit to throve discredit 
upon the statements in the petition.”

'This case was followed in Jagarnath Salm v. 
Beni Prasad{^).'\ In using the expression the 
creditors will be equally entitled to call such evidence 
etc.,” I think I went too far. The meaning of the 
proviso is merely that the Court is enabled to deal 
summarily with the opposition by the creditor, that 
is to say, the Court must listen to such evidence as the 
debtor may care to adduce and the debtor may be 
cross-examined and if the Judge is satisfied after 
such hearing he may refuse to hear any further 
evidence and may grant the adjudication, but this is 
very far from saying that the Judge, if he shall be 
inclined to hear any evidence presented by the 
creditor, is not entitled to hear such evidence. He 
may, if he likes, hear the evidence and may hear as 
much evidence as he may think fit in the circumstances 
which will vary of course according to the difficulty 
of the case.

In the case before us, the Judge exercised the 
discretion given to him and after hearing the evidence 
tendered by the debtor and such evidence of the 
creditor as he chose to admit he found that he was not 
satisfied that the debtor was unable to pay his debts. 
The order, therefore, was correct and the appeal must 
be dismissed with costs to the contesting respondents.

D havle, J.— I agree.

A garwala, J,—I agree.

(1) (1933) I. L. E. 12 Pat. 866.


