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4, the first four respondents here, a decree for posses­
sion against the plaintiff if  possession^ had been 
deliyered to him.

Their Lordships agree with the learned Judges 
of the High Court and are of opinion that the issue 
as to forfeiture having been abandoned by tlie 
plaintiff, defendants 1 to 4 are entitled to recover- 
possession in this suit, and will humbly_ advise His 
Majesty that this appeal be dismissed with costs.

Solicitors for the appellant: Hy. S. L. PolaJc
and Co.

Solicitors for respondents 1 to 4 ;
and Co.

W. W.  Box

S eptem ber, 
18, 19. 
O ctober, 2-

REViSiONAL CRIMINAL.
Before Varma and Rowland^ JJ.

AJABLAL E AI
V.

KING-EM PEEOR.*

Penal Code, I860 {Act X L V  of 1860), scotions 224 and 
225— escape from lawftd custody— unlawful assembly—  
common object of rescuing from lawful custody— joint trial of 
persons escaping from lawful custody and persons rescuing, if 
legal— ‘ same transaction meaning of— Code of Criminal 
Procedure, 1898 (Act V of 1898), sections 235 and 239.

A, a proclaimed offender, was arrested by a defadar and 
after his arrest other persons assaulted the dafadar and liis 
party and thereby they effected the escape of A from lawful 
custody. A was charged under section 224 of the Penal Code 
for escaping from lawful custody and the other persons were 
charged under sections 147 and 225 of the Penal Code for 
being members of an unlawful assembly and intentionally 
offering resistance to the lawful apprehension of A and rescuing 
him.^ A and the other persons were tried jointly and the 
legality of the joint trial was questioned.

* Criminal Eejisiou no. 405 of 1985, from an ord^oT l TjTLucas, 
:^q ., I.C.S., Sessions Judge, Monghyr, dated the 9th July, 1936, 
affirming an order of Babu Hardip Singh, Deputy Magistrate, First 
Class, Monghyr, dated the 28th May, 1935.



H eld, that it was clear tliat the man cbarc'ed iiDtler
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section 224 escaped from lawful custody and tlie rescuers 
helped him to escape from luwlal custody. The iiiteiifcion of 
all was to secure the release of the man in lawful custody and v.
the various acts formed part of the same transaction as con- ,, 
templated by section 239(<'/) of the Code of Criminal Proce- 
dure, 1898, and the joint trial ŵ as legal. That by application 
of section 38 of the Penal Code .4 was guilty under section 
224, Penal Code and the others under section 225.

The expression “ same transaction ” has not been 
defined in the Code of Criminal Procedure, 1898, and it is 
not desirable to attempt to frame any precise definition and 
not safe to lay down any single test of what “  one:;;̂ -ransaC“ 
tion ”  means. The illustrations to sections 235 and 239 of 
the Code in the form in wdiich these sections stood before the 
amendment of 1923 declare the intention of the legislature 
to include such cases as are described; but the illustrations 
were not clearly meant to be exhaustive.

Held, also, that under section 235 of the Code proximity 
of time and place ŵ ere not essential and the illustrations to 
that section cover cases where—

(1) the different offences form part of a continuous Keries 
of acts, as well as cases where (.-T) several distinct ofteuceH are 
committed at the same time, and cases where (S') though an 
interval of time has elapsed the specific criminal intent is 
common to all the alleged acts.

And that any of the matters set forth above may in the 
circumstances of a particular case suffice to indicate prim a 
facie that the events under consideration form one transac­
tion and all these matters are properly to be considered in 
deciding ŵ hether it is so or not. It is after all a question of 
fact in each particular case.

Queen-Enipress v. Fakim-pa{i), relied on. 

Temezkhan v. Rajjabalii^), TepanidJii Govinda Chandm 
Bharati v. The King-Emperor{^), Raghu Dusadhv. E m perorm ,

(1) (1890) I. L. B. 15 Bom. 491.
(2) (1927) 31 Cal. W. N. 337,
(3) (1919) 5 Pat. L. J. 11.
(4) (1930) A. I. R, (Pat.) 159.
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1935. SiU Ram Jha v. King-EinpefOf(^), MaJiammed Kazi 
Emperori^'), Kartick Chandra Maity v. The King-EmperorC^), 
Kalu V . Emperori^), Ganeshi Lai v .  E m p e r o r { 5 ) ,  Nathu 
Thakur Marwan v. EmperoriS>), G-njja, Lai v. Fateh LalCi), 
Emperor v. Dam h(^), Khilinda Bam  v. The C row n(^), imtl 
Shrinmas Krishna Shariralkar^ In  referred to.

Liooking at the various acts which constitute an offence 
under section 224, it appears that the question of rescue does 
not arise in the case of “ resistance or illegal obstruction to 
the lawful apprehension of himself for any offence with which 
he is charged or of which he has been convicted or attempts 
to escape from any custody in which he is lawfully detained 
for any such offence ” , because if he succeeds in resisting, 
he is not arrested; if he successfully offers illegal obstruction, 
he has not yet come into lawful custody; if he attempts to 
escape from any custody in which he is lawfully detained, 
the custody is still there. It is only in the case of hie escap­
ing from lawful custody that the question of rescue would 
arise.

Looking at the elements of section 225 it is clear that if 
the resistance has been offered successfully no question of any 
lawful custody arises. The same remark applies to illegal 
obstruction to lawful apprehension. In an attempt to rescue 
the offence under section 225 may be committed but the 
party in custody may continue in custody. It is only in the 
case of rescue, if successful, that the person in custody is 
released from custody. There may be several variations in 
the offences committed under sections 224 and 225 and the 
question whether the particular series of acts form part of 
the same transaction will depend on the facts and the 
circumstances in which the offences were committed.

The facts of the case material to this report are 
set out in the judgment of Varma, J.

(1) (1933) Or. Rev. 223 of 193.3 (unreported).
(2) (1916) I. L. B. 43 Cal. 1161.
(3) (1930) 18 Pat. L. T. 135, 167.
(4) (1933) A. I. R, (Lab.) 159.
(5) (1923) A. I. R. (All.) 88.
(6) (1919) 53 Ind. Gas. 496.
(7) (1880) I. L. E. 6 Cal. 171, F. B.
(8) (1927) I. L. R. 50 AU. 412.
(9) (1922) I. L. R. 3 Lali. 359.

(10) (1905) 7 Bom. L. R. 637.



The appeal first came on for liearing before 
Macpherson, J. who referred it to a Division Bench ajablai. 
by the following judgment:— Bax

V.
M acph erso n , j .— The ([uetetion arising in this rule is w hetliei’ tlia K i x g -  

joint trial of the petitioners Ajablal Flai under section 221 oi tlie Ejxpebob. 
Indian Penal Code on the cliarge ot escaping from lawful eustofly end 
the other petitioners on charges under section 225 of the same L'ode 
of having rescued him from lawful custody aud under section 147 of 
rioting with the common object of reaeviing him from lâ f̂ful custody, 
and their conviction at snch trial is legal. Upon conviction a sentence 
of six months’ rigorous imprisonment ivas imposed under section 224 
aud also under section 225 but no additional sentence was passed under 
section 147. The appeal of the petitioners was dismissed by the 
learned Sessions Judge.

The facts lie in harrow compass. The first petitioner Ajablal Eai 
was a proclaimed offender. He was arrested by the dafadar and 
chaukidars and declined to proceed to the thana but was taken a few 
laggas. Meantime a companion, Jagdeo Rai, who was not on trial, 
went and brought the other petitioners w-ho are relations of AjablaL 
Ajablal how attempted to escape from lawful custody and the other 
petitioners used force to the dafadar's party and thereby rescued him 
and he made off along with them.

On behalf of the petitioners Mr. S. N. Sahay urges first, that the 
facts do not warrant conviction and secondly, that the joint trial is 
not warranted by law inasmuch as the offence under section 224 
charged against Ajablal was not committed in the cotirse of the same 
transaction as the offences under sections 225 and 147 charged against 
the other petiticjners withixi the meaning of section 239(d) of the Code 
of Criminal Proeedm’e, which is the only provision under which the 
joint trial wouW_ be legal.

The first submission is quite unfounded. The second point, 
however, is such that, in my opinion, it is necessary to refer it to a 
Division Bench.

The prei’idus deei.sions of this Court, so far as they have been 
mentioned at the Bar, comprise Tepanidhi Gohhida Chandra Sharati 
V. The King-Emperorm, Raghu Dmadh v .  Emperor(^) and Biiarmn 
Jha V . The Kmg-E-tnpemr(^} wherein I  issued the rule, even then 
contemplating that it might be necessary to take the course wMeh I 
adopt in the present circumstanees.

In the first of these decisions it was held that the joint trial of
the first accused under section 854 and of the other two accused under
section 323 of the Indian Penal Code was not valid, w h e r e  t h e  f i r s t

(1) (1919) S Pat. L. J. 11.
(2) (1930) A. I. :R. (Pat.) 159.
(3) C r *  Bev, 223 of 198B (mraported).
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1935. accused seized a woman with tlie intention of forcibly having inter-
----------------  course with her and the other two accused assaulted her husband
A ja b la l  when he attacked the first accused. It was held that the joint trial

E a i  was illegal in the absence of proof that the three accused were acting
v, for a common purpose in execution of a common design. Substantially

K i n g -  i t  was held that the arrest and the subsequent assault were not part
E m pe r o r . of the same transaction. This decision was in 1919 and was under the

unamended section 239 'irhich provided
When more, persona than one arc accused oI Uie suuu' odfeiice or n£ different offence.B

r.oriiTnifctcd i’«  Im nsaction ............................................ .. they may be charged and tried
together nr separately as the Coiiit thinks fit.

whei-eas the present provision is :—

“  The following persons may he charni'd and tried tuRether—
{(i) persona accused of ditTcrcnt offences eoiumitled in tha course of the same 

transaction.

It is to be observed that there was no rpiostion of arrest of the 
first petitioner and escape Ijy him from lawful custody, or resoue of 
him from lawful custody by the other two petitioners.

In the next case (to which I was a party) one of four persons 
who were committing theft, was arrested by the owners of the field 
who after they had walked a short distance were attacked and assaulted 
by a mob of twenty persons who rioted to rescue the arrested naan : 
it was held that the joint trial of the persons who were committing 
theft with the persons who had subsequently committed riot to effect 
the release of the captive thief, was bad unless there was evidence 
that the rescuers had been in collusion with the thieves committing 
the theft and stood by with the object of effecting a rescue since 
otherwise a connection is not established between the two sets of 
acts so as to make them one and the same transaction.

Tlie third case, which is unreported, expressly followed the decision 
in Tepanidhi Gobinda Chandra Bharati v. The King-EmperorC^). The 
first petitioner had been caught in the act of theft and the other two 
petitioners rescued him from the custody of his captor. They were 
tried jointly, the first petitioner on a chartre of theft and the other 
two on a charge of rescuing the first petitioner from lawful custody 
and all three on a charge of assaulting tlie captor of the first petitioner. 
It was held on the authority mentioned that the joint trial was bad 
in law.

My own opinion is that in a case like the present the rescue from 
lawful custody and the escape from lawful custody o\ight to be held 
to be different offences committed in the course of the same transac­
tion and that the above decisions in this Court are not relevant and 
that if they are held to be relevant, then the position requires further 
examination. None of them contained charges under section 224 and 
225 together: in the first (which was also under the old law) there 
-.vas no charge under either section and in the others there was only
a charge imder section 225 which was jointly tried with a charge of
the ofi’ence which had led to the arrest. But the point has given
trouble in the Courts below and is likely to continue to do so until
guidance is given by a Division Bench, to which therefore I  now 
refer it.

(1) (1919) S I.. J. 11.



On this reference. 1935.
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S. N. Sahay and C. P. Sinka, for the petitioners. Ajablal
Assistant Government Advocate, for the Crown. t*.

r-T . . , K iN'G-
Varma, J .— This petition has ciinie before iis on Emi'erge. 

a, reference by Macpherson, J. as he considered that 
a decittion by a Division Bench was necessary on the 
question of law arising in the case. Of the 7 peti­
tioners, petitioner no. 1 AjaUal Rai has been con­
victed under section 224 of the Indian Penal Code on 
a charge o f escaping from lawful custody. 
Petitioners nos. 2 to 7 were convicted under section 
225 of the Indian Penal Code on a charge of having 
rescued petitioner Ajablal Eai from lawful custody 
as well as under section 147 o f rioting with the 
common object of rescuing him from lawful custody.
All the petitioners were sentenced to six months’ 
rigorous imprisonment under sections 224 and 225 
but no separate sentence was passed under section 147.
The question that comes before us for decision is 
whether the joint trial of the petitioners, viz., o f 
Ajahlal Eai under section 2M and the other 
petitioners under sections 225 and 147 is legal.

The case for the prosecution was that Ajahlal 
Eai, a proclaimed olfender, was arrested by dafadar 
Ajablal Dusadh on the l!)th January, 1935. He was 
arrested outside the sliop o f one ]\ladh,o Saliii at maiiza 
Permaiiandpur and sooon after the arrest the other 
six petitioners slapped and assaulted the dafadar and 
his party, which consisted of ehaiikidar.s including 
Baudhu chaukidar, Bhiklio chaukidar and Basant 
chaukidar, and thereby efl'ected his escape from law­
ful custody. The escape was effected after the 
petitioner Ajablal Eai had been taken a few laggas off 
by the dafadar and chaukidars in spite of Ms 
resistance to proceed to the thana. The charge 
framed against petitioner Ajablal Rai. was, as 
follows ; —

“  That you, on. or aboiiti ilie lOtli day of Januarj, 1985, at . 
S3,iisarpur,'police-stftiiop Kfaagaria, escaped from o«bIio ĵ of AfabW-



1985. Dafadar in ■\vliich you were lawfullj detained for the offence of murder 
302, Indian Penal Code, and thereby committed an 

A j a b l a l  offence punishable under section 22-i of the Indian Penal Code.”

v! The charges against the other petitioners were as
 ̂ followsEmperor “ First.—lhat yon, on or about the 19th day of January, 1935, 

V ar m a  J Sansarpur, police-station Ivhagaria, were members of an unlawful 
 ̂ ' assembly, and did, in prosecution of the common object of v̂diich, viz.,

to forcibly rescue prisoner Ajablal E-ai from the lawful custody of the 
ehaukidars and dafadar comiirit rioting an oifence punishable under 
section 147 of the Indian Penal Code; and

Secondly.—That you, on or about the same day of January, 1935, 
at the same place intentionally, offered resistance to the lawful apprehen­
sion of Ajablal Rai for the offence of murder vmder section 302, Indian 
Penal Code, and rescued the said Ajablal Rai from the custody of 
Ajablal Dafadar and thereby committed an offence punishable under 
section 225 of the Indian Penal Code.”

At this stage I think it proper to refer to sec­
tions 224 and 225 of the Indian Penal Code. 
Section 224 runs as follows: —

“ Whoever intentionally offers any resistance, or illegal obstruction 
to the lawful apprehension of himself for any offence with which he 
is charged or of which he has been convicted, or escapes or attempts 
to escape from any custody in w'hich he is lawfully detained for any 
such offence, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both.”

Looking at the various acts which constitute an 
offence under section 224, it appears that the question 
of rescue does not arise in the case of ''' resistance or 
illegal obstruction to the lawful apprehension of 
himself for any offence with which he is charged or 
of which he has been convicted, or attempts to escape 
from any custody in which he is lawfully detained for 
any such offence because if he succeeds in resisting 
he is not arrested, if he successfully offers illegal 
obstruction he has not yet come into lawful custody, 
if he attempts to escape from any custody in which 
he is lawfully detained the custody is still there. It 
is only in the case of his escaping from lawful custody 
that the question of rescue would arise.

I now take up section 225 which runs as 
follows;—

WfeoGver intentionally offers any resistance or illegal obstruction 
to the lawful apprehension of any other person for an offence, or rescues

144 THE INDIAN LAW REPORTS^ [vO L . X V .



or attempts to rescue any other person from any custody in xvliieh that 19c35.
person is lawfully detained for an offence, shall be puiiished w ith — -------------
imprisonment of either description for a term wliicli inay extend iu A-iadlal 
two years, or with fine, or with both; etc. etc.” Iiai

V.

Looking at the elements of section 225 it is clear 
that i f  the resistance has been offered successfully no 
question o f any lawful custody arises. The same Vaum.̂ , j. 
remark applies to illegal obstruction to lawful 
apprehension. In an attempt to rescue the offence 
under section 225 may be committed but the party in 
custody may continue in custody. It is only in the 
case of rescue if successful that the person in custody 
is released from custody. There may be several 
variations in the offences committed under sections
224 and 225, and the question whether the particular 
series of acts form part of the same transaction will 
depend on the facts and the circumstances in which 
the offences were committed. For instance  ̂ if  a police 
officer wants to arrest A on the strength of a warrant, 
and A and his friends B, C and D obstruct the police 
officer in arresting A , there is no doubt that the acts 
of all the four were in the course of the same transac­
tion, although by the application of section 38 of the 
Indian Penal Code A will be guilty under section 224 
and B, C and D under section 225.

Now the c|uestion that arises in this case is 
whether the rescue of a man in custody and the escape 
of the man from lawful custody form part of the same 
transaction to enable a joint' trial of the offenders.
The expression same transaction ”  has not teen 
defined in the Criminal Procedure Code and it is 
perhaps not desirable to attempt to frame any precise 
definition and not safe to lay down any single test 
of what “  one transaction ”  means. The illustration 
to sections 235 and 2B9 of the Code in the form in 
which those sections stood before the amendments of 
1923 declare the intention o f the legislature to include 
such cases as are described ; but the illustrations were 
clearly not meant to be exhaustive.

VOL. X V .]  PATNA SERIES. 145
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Illustration (6) to section 239 of the Code o f 1898 
runs thus

“ A and B are accused of a robbery, in the course of which A 
commits a murder with iDhicli B has nothmg to do. A and B may 
be tried together on a charge charging both of them with the robbery, 
and A alone with the murder.”

Varma, j . Proximity in  time and place was an element present 
in all the illustrations to section 239 as it then stood.

kSection 235 of the Code was examined in Queen 
Empress v. Faldraffai}) where it was pointed out 
that proximity of time and place was not essential.

The illustrations, as was then pointed out by 
Birdwood, J. cover cases where (2) the different 
offences form part of a continuous series of acts, as 
well as cases where {2) several distinct offences are 
committed at the same time, and cases where {3) 
though an interval of time has elapsed the same 
specific criminal intent is common to all the alleged 
acts.

These observations were applied in Emperor v. 
Datta TIenmant Shobapurkar(^) to a case where the 
acts charged were separated by distinct intervals of 
time. It was held that “ a series of acts separated 
by intervals of time are not excluded^ provided that 
those jointly tried have been directed throughout by 
one and the same objective.”

In that case, there was found to have been con­
tinuity of purpose from start to finish and it was 
said that this rather than proximity of time was the 
real test..

In some later decisions, the observations made in 
that case have been read as implying that identity 
of purpose was the sole test and that in the absence 
of complete identity of purpose among the parties to 
an incident it will not be deemed to be one transaction.

(1) (1890) I. L. R. 15 Bom. 491.
&) a m ) I. L, B, 80 Bom, 49,



The Judges in Emferor v. Datto HannujMt Sliaha- 9̂35.
^mrlcarQ) did not, I think, intend to lay down such
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a general 
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jroposition, which would have been difficult 
.e with illustration (&) to section 239 as it

Kino-

It seems to me that any of the matters set forth 
in Q:u.een Enifress v. FaMra'ppa{~) may in the cir­
cumstances of a particular case siiflice to indicate 
prima facie that the events under consideration form 
one transaction; and all these matters are properly 
to be considered in deciding whether it is so or not.

It is after all a question of fact in each particu­
lar case [Tam-ezJchan v. Rejjahali Mir(^y .

The case reported in Tepanidhi Gobinda Chandra 
Bharati v. The Kmg-Eni'peror{^) is an instance in 
which the different offences were held to be not parts 
o f the same transaction. A  man committed an offence 
under section 354 against a woman; the woman^s 
husband wanted to assault the man, whereupon his 
servants assaulted the husband; in that case it was 
held that it is not so much the proximity of time as 
the community of purpose which makes a certain set 
o f acts parts of the same tra.nsaction. The facts 
themselves will show that the facts of that ease are
quite different from this case. The former offence
was begun and ended before the latter offence and 
independently of it.

In the case of RagJm Dusadh v. Emperor(^) one 
of four persons who was committing theft was 
arrested by the owners o f the field who, after they 
had walked a short distance, \vere assaulted by a mol) 
o f 20 persons and the arrested man was resciied. It 
was held that the trial of the persons who were com-, 
mitting theft with those people who committed riot

(1) (1905) I. L. R. 30 Bom. 49.
(2) (1890) I. L. R. 16 Bom. 491,
(3) (1927) 31 Cal. W . N. 837.
(4) (1919) 5 Pat. L . I .  11.
(5) (1930) A. I,' R. (m ^ ) im .

EMr'EUOIi. 
VA51MA, J,
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1 9 B 6 . witli the object of securing tlie release of the arrested 
thief was had. Here again the former offence was 
done before the latter offence began, and there was 
no evidence th.at the rescuers and the thief were acting 
in collusion, or that the two sets of facts were other­
wise so connected as to make them parts of the same 

V ar.ma, j . transaction.
In Sitanim. Jim v. King-Em/per ov{^) a man was 

arrested for stealing a handful of radishes from the 
field of the complainant. He effected his escape by 
assaulting the complainant and two other persons 
rescued .liim from the custody of the complainant by 
assaulting the complainant. A ll these three were 
tried together. On appeal the learned Sessions 
Judge set aside the convictions under sections 224 and
225 but maintained the conviction under section 323. 
In revision it was held, relying on the case of 
Te/-ganidhi Gohinda Chandra Bhamti v. The King- 
Em2yeror(^), that the various acts were not parts of 
the same transaction and, therefore, the joint trial 
was illegal.

The learned Assistant Government Advocate has 
referred to various cases in which persons charged 
under section 224 were tried jointly with plersons 
charged under section 225, but the point of misjoinder 
was never raised in those cases.

In Mohcmmed Kazi v, Emperori^) one of the 
petitioners was arrested for an offence under the 
Opium Act but be escaped with tlie aid of the others. 
He was convicted under section 224 of the Indian 
Peival Code and the otheirs were convicted under sec­
tion 225 of the same Code in the same trial. The 
point of misjoinder was not raised in that case.

In Kartik Chandra Maity v. The King- 
Em'peror{^) Kartik Chandra Maity was convicted under

(1) (1983) Or. Rev. 223 of 1933 (unveported).
(2) (1919) 5 Pat. L. J. 11.
(8) (1916) I. L. R. 43 CaL 1161.
(4) (1930) 13 Put. L. T. 135.
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sections 224  ̂ 342 and 14-7 of the Indian Penal Code 
and the others were convicted under sections 22-i-, 225 
and 353 and also imder sections 147 and 342 of the i‘;.u 
Penal Code. In that case many other points were 
raised but the question of misjoinder was never raised. ]r-.rn5i-''u

In Kfdu V. Emferoii'}-) 25 men were sent im imder 
sections 225, 233 and 392/149 and one man Kiiiidan 
under sections 224 and 392, Indian IV^nal Code. Two 
of them were acquitted by _the Magistrate. Tlie 
remaining 24 were convicted, Kiindan under sections 
224 and 392, Indian Penal Code and the 23 others 
Were convicted under sections 225 and 333/149.
All of them were acquitted in appeal. On appeal by 
the Crown against the acquittals Kiindan was con­
victed under section 224, and of the other group 13 
were convicted under sections 225 and 332. No point 
about misjoinder of charges or trial was raised. The 
learned Assistant Government Advocate referred to 
these cases in view of the remark o f their Lordships of 
the Judicial Committee of the Privy Council in B?'ij 
Narain v. Mangal Pmsad(-). In "that case their 
Lordships of the Judicial Committee observed that 

When a long series of cases extending over a long 
period of time when parties were represented by 
eminent Counsel are decided in a Avay where if a plea 
which was evident had been ta.ken'and upheld, the 
decision would have been the other way, there arises 
an irresistible conclusion that the plea was not taken 
because it was felt to be bad

He has given us certain instances in which courts 
have held that although the different persons were
guilty of different offences still if the offences are
complimentary to one another, they could be tried 
jointly and for this he has referred to the case of 
Ganeshi Lai v. Emferor(^) in which a keeper of a 
gambling house and a person who had gone to gamble 
in that house were tried together and their trial was 
held to be legal.

 ̂ J. I g g  —  -  ......................  ~

(2) (1923) I. L, R. 40 AIL 95, P. G.
m  /’IQOflN & T T? /Al l   ̂ ftft
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1935. In Natlm TImlcur Marwari v. Emperori}) which
is a single Beiicii decision of this Hi^h Courts Das, 
J. held that a gambler could be tried jointly with the 
keeper of the gambling house, because their acts came 

 ̂ within the interpretation of the term ‘ ‘ same tran-
I'.MPERoii. saction Reference was made in this case to the
Varma, j. interpretation put upon the term by Garth, C.J. in 

Gujja Lai v. Fatteh Lcili )̂ where the learned Chief 
Justice said ; “ A  transaction, in the ordinary sense 
of the word, is some business or dealing which is 
carried on or transacted between two or more per­
sons.” The decisions in Emperor v. Darah{^) and 
Khilinda Earn v. The Crown(f) lay down the same 
principle.

In the case of In re Sliriniwas Krishna Shriral- 
karif) a person giving a bribe and a person accepting 
the bribe were tried together and when the point of 
misjoinder was raised their Lordships held, referring 
to sections 161 and 162, ‘ Looking at these two 
sections it appears to us tha,t' ‘ the same transaction ’ ’ 
is involved in the giving to accused no. 2 herein and
the taking and accepting by accused no. 1 herein.
The latter is the principal and the former is the agent. 
The one obtains and the other receives. This tran­
saction of course may have various branches and
various details. Therefore it appears to us that there 
is nothing' in the sections which have been referred 
to, which renders the joint trial of these persons in 
any way prohibited by any of the provisions of the 
Criminal Procedure Code

It is not necessary to multiply instances. In 
this case as the charge stands it is clear that whereas 
the man charged under section 224 escaped from 
lawful custody the rescuers helped him to escape' from 
lawful custody. The intention of all was to secure
the release of the man in lawful custody. Therefore,

(1) (1919) 53 M T  cas. 496?
(2) (1880) I. L. R. 6 Cal. 171.
(3) (1927) I. L. R. 50 All. 412.
(4) (1922) I. L. R. 8 Lab, 359.
(5) (1905) 7 Bom, L. R. 637.
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I am of opinion tliat tlie variou-s acts which brought 
about the escape from lawful custody formed part of 
the same transaction as contemplated by "section ' '
239(f/)  ̂of the Criminal Procedure Code and  ̂ therefore, 
the joint trial o f the petitioners was legal.

I would, therefore, reject the petition. The j
sentence is not severe. The convictions and sentences 
will therefore stand.

R owland, J .— I agree.
Rule discharged.
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K ANH YA L A L  MISSIR u f u f ' 13.

V.

MUSAMMA.T H IEA

Wili’— Gonstniclion of— rules of constfuction— constnic- 
Uon of one will, whether true (luide for the construction of 
another—-Bequest to a Hindu female, if necessarihj conveys 
a limited estate— Anlad, IFarm, meaning of— woTds of 
limitation— words uf purcJuise— “ wo mild aiilad silsilewar 
yake bad digre warisa qarar pate jayenge ” , whether are 
words of inheritance or purchase— Succession A ct, 1926 (Act 
X X X IX  of 1925), sections 95 and 96— bequest to a class—  
Limitation Act, 1908 {A ct IX  of 1908), Schedule I I ,  Articles 
120, 19i5— Reversioner— suit for declaration that alienation by 
a Hindu female holding under a Jcill was not binding on Mm, 
whether governed hy Article 120 or Artiele 125— fresh causc 
of action, whether arises after sale in execution of a mortgage 
debt which is challenged.

One M  executed a W ill, dated 21st December, 1881, 
whereby he bequeathed his estate to one B , a widow of his 
cousin, for life and after her death to her daughter H  and her 
children {aulad) successively one after another. There was a 
proviso that in case a son was born to H  he would take the

^Appeal from OHginal Decree no- 161 of 1 931 /from a decision, of 
Babu Narendra Natii Gliakravartij Subordinate Judge of Patna, dated 
the 7th April, 19S1.
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