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M a n o s a r  
L a l l , J-

liis rights by reason of another transfer. The plain
tiff is merely asking for a mortgage decree at present, jagmmba 
H e may not have to execute his decree or on execu- Pa.'̂ .sAD 
tion somebody else may become the auction purchaser.
It  is for this' reason, I  think, that the learned Subor- Anam Nath 
dinate Judge did not deal 'with this matter because 
in his view it was unnecessary to decide it in the 
present action. The learned Subordinate Jiidge 
took the view that the plaintiff as an assignee of the 
mortgage bond was entitled to enforce his rights to 
recover his dues; “ the fact as to whether defendant 
no. 6 has derived any valid rights on the basis of that 
agreement or not will remain unaffected by that sale 
of the surface and sub-soil rig-hts of moiiza Telmocho 
in this mortgage decree If  the defendant cliooses 
to redeem the plaintiff he may do so otherwise he 
must submit to a decree for sale of the mortg>acfed 
proDerties ircludiug those portions of village 
Telmocho which, the appellant claims as his lease
hold properties. In  my view the appellant has no 
locus standi to resist the claim of the plaintiff to sell 
the properties covered by the contract for lease of 
August, 1923.

In  the result I  agree with my learned brother 
that the appeal of this defendant also fails. The 
appeal must be dismissed with costs.

S. A. K. y  /
Appeal dismissed,

APPELLATE .CIVIL:
Before Courtney Terrell, G. J . and F a z l AU, J .

BAJA SHIVA PRASAD SINOH  
:v. . ..

TOM SMITH.*
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February,
2, 3, 4, 18.

Lease-— mortgage by a ssignm ent hy the lessf^e—m ort
gagee, w h eth er lia U e  for the rerjt rosarnccl— T ra n sfer of

*Appeal froih Original Decree no. 80 of 1936, Jrom a decision of 
Babu Harihar Prasad, Subordinate Judge of Bhanbad, daxed tbe 6th. 
December, 1984,



1958. P roperty  A ct, 1882 '^V of 188‘2), s e d io n  T ra n sfer

Rvta SnivA,''*-̂ ' (A m endm ent) Ad:, 19‘J9 ( A d  XX. of 1929)—
'^p\^^^^^'^^viort{fafj/e by assignm ent not strictly  com ing w ith in  the clefi- 

Stngh n itio n  of “ E n g lis li v iortgagc ” , w hether is effective— lessee
tj. covenantiruj to pay rent on behalf of h im self and his assif/ns

T om S m it h . —m ortgagee taking possession of leasehold p ro p erty  w ith
express hnoidedge of covenant— p riv ity  of contract, w hether  
exists between mortgagee and landlord.

In India, a lessee mortgaging li:s interest by assignment 
as contempliited by section. 58(e) oi tlie Transfer of Pi'operty 
Act. 1882, passe,s tJie Avliole of the intei'est to the mortgagee 
and the latter (certainly when in possession) is liable for the 
rent reserved in the lease.

The law on. this point remains unaltered by the Transfer 
of Property (Amendment) Act XX of 1929.

Bengal National Bank, Limited, v. JanoU Nath RoyCi-), 
followed.

F a la krish n a  Pal 'v. Ja g  an nath MarwariC^), not followed.

Section 58 of the Transfer of Property Act, 1882, does 
not purport to enumerate a complete catalogue of permissible 
mortgages. Nor does il; enact that a mortgage by absolute 
transfer shall not be effective imless it complies with all the 
terms of an English mortgage.

Where tlie lessee covenants on behalf of liimself and 
his assigns to pay tlie rent to tlie landlord and the mortgagee 
from the lessee takes possession of the land vuider the m o rt
gage with the express Imowledge of the mortgagor’s 
covenant, there is a privity of coiitract betweeTi the mort
gagee and the landlord and'the former is liable to pay the 
rent reserved; the fact that the mortgagor has covenanted 
with the mortgagee to pay the rent to the la-ndlord and has 
actiially paid the rent for a period of time is immaterial.

Janma Das Pa,ndit Ram Autar Pande(^) and Nunku 
Prasad Singh Kamta Prasad SingJUfî ), distinguished.

W illia m s v. B osanquct{^), re ie n & l to.

(2) (1.932) I. L. B. 59 Gal 1314.
m  (Wni I. L. U. ;;r a i l  63; L. R. so Î id. App. 7,
(4) (1922) 26 Cal. W. N. 771, P. 0.

(5) (1819) 1 B. & B. 2S8; 129 E. R. 714.
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Appeal by the plaintiff. ______

The facta of the case material to this report are 
set out ill the judgment of Courtney Temll, C, J. singĥ

P. Pi.. Das (with him B, C, De and iV, ,/V. E/iy), tom smra. 
for the appellant.

B. N. Bose and J. C. Sinha, for the respondents.

C o u r tn e y  T e r r e l l ,  C. J.— On the 24th of 
April, 1907, Raja Durga Prasad Singh, ancestor of 
the plaintiff, g-ranted to M r. C. J , Smith a coal 
mining lease of land in his zamindari of Jharia for 
nine hundred and ninety-nine years at a royalty of
2 annas 6 pies per ton on the qnantity of coal raised 
every year with a minimum of Es. 975 per annnm.
The tenant was to pay Government cesses. Glanses 
8, 9 and 13 were as follows: —

8. “ That foe tile amount of royalty tlie leasehold land and the. 
machineries and (here follows an illegible word) remain wholly 
hypothecated. If I maJve default in payment of royalty, you will he 
competent to realise the same by B elling  the leasehold land. In regard 
to the .same I or my heirs or . successprs-in-iiiterest. shall have no 
objection

.9.“  That I shall be competent to transfer the leasehold 
land by gift, wile or otherwise, according to rny wiali. But thereby 
there \vill be no obstacle to : the priority of dues, i.e ., the transferee 
will remain wholly bound to pay the amount of royalty; ” ,

iu. “ That I an well as rny heirw and successors-in-iiiterest 
remain wholly bound by the aforesaid term s..............................

On the 4th of February, 1920, Mr. C. J. Smith 
mortgaged his interest to the Jagadamba Loan 
Company, Limited, and their assigns. After recit- 
ing that the mortgagor was seized and possessed of 
the lands, hereditaments and premises snbject to the 
payment of rents and royalties and after reciting 
the lease under which the mortgagor had obtained 
the same and after reciting that the mortgagor had 
requested the Company for a loan on cash'̂  credit 
ha,sis of three lakhs of rupees the indentiire witnessed 
that i:l\e mortgagor covenanted to pay on the 4th of 
February, 1923, the full amount of the floating 
balance for the time being owing by the mortgagor
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1938. to the Company on tlie cash credit loan account
ra.ta ? ^ 4  together with interest and the indenture further

Pbasad witnessed that in further pursuance of the agree-
SlNGH

i;.
T om Sm it h . “ m ortgagor d o th  h e r e b y  g r a n t, c o n v e y  an d  tr a n s fe r  to  t h e

p  C om p an y  a ll th o se  th e  m in e s , b e d s  an d  s e a m s  o f  coa l ly in g  a n d  u n d e i
th e  la n d s  h e r e d ita m e n ts  an d  p te m is e s  d e s c r ib e d .......................................................Q j  to g eth er  w it li  a ll c o llie r ies  o p en  an d  u n o p e n ed  and  a ll e r e c t io n s  t h e r e 
in  and th er eu n to  b e lo n g in g  o r  a p p e r ta in in g  th e r e w ith  u su a lly  h e ld  an d  
en jo y ed  or o cc u p ie d  and  a lso  all e s ta te ,  r ig h t ,  t it le  and  in te r e s t  iiso  
tr u s t  p rop erty  in h e r ita n c e  p o ss e s s io n  c la u i i an d  d em a n d  w h a ts o e v e r  of 
la w  and in  e q u ity  of h im  th e  m o rtg a g o r  o f  in to  o u t o f an d  u p o n  th e  
sa id  p rem ise s  an d  ev ery  p art or p a rc e l th e r e o f  in c lu d in g  a ll r e n ts  an d  
ro y a lt ie s  p a y a b le  to  th e  m o rtg a g o r  ir o m  th e  t e n a n ts  o f t h e  sa m e  
p re m ise s  to g e th e r  w ith  all d e e d s , p a t ta s ,  m u n im e n ts  a n d  w r it in g s  
and  e v id e n c e s  o f  t it le  w h a tso ev e r  in  a n y w ise  r e la t in g  to  o r  c o n c e r n 
in g  th e  la n d s , te n e m e n ts , b u ild in g s  and  p r e m ise s  or an y p a r t th e r e o f  
w h ic h  n o w  are or th ere a fte r  sh a ll or m a y  b e  in  p o ss e s s io n  or la w fu l  
p o w e r or co n tro l o f th e  m o rtg a g o r  or a n y  o th er  p erso n  o r  p e r so n s  
fro m  w h o m  h e  ca n  p rocu re t h e  sa m e  w ith o u t  a ctio n  or s u i t  a t  la w  or  
in  e q u ity  to  h a v e  and  to  h o ld  th e  sa m e  m in e s  and  p r e m ise s  h e r e in 
b efore  ex p re ssed  to  b e h e r e b y  g r a n te d , c o n v e y e d  p a tta a  o r  le a s e s  
g ra n ted  b y  th e  m o rtgagor a s  a fo resa id  an d  tra n sferre d  u n to  th e  
C om p an y  accord in g  to  th e  n a tu r e  an d  te n u r e  th e r e o f  r e s p e c t iv e ly  
su b je c t  n e v e r th e le s s  t o  t h e  p r o v iso  fo r  re d e m p tio n  h e r e in a f te r  
c o n ta in ed

Then follows a proviso that upon repayment of the 
money lent

“ th e  C om p an y  sh a ll a t  a n y  t im e  th e r e a fte r  u p o n  th e  r e q u e s t  an d  
co s t  o f  th e  m o rtg a g o r  r e c o n v e y  th e  sa id  la n d s  h e r e d ita m e n ts  a n d  
p r em ise s  h ere in b e fo re  e x p re ssed  t o  b e  h e r e b y  g r a n te d , c o n v e y e d  an d  
tra n sferred  u nto  th e  m o rtg a g o r  as, h e  s h a ll d ir e c t .”

Later on followed a clause By which the mortgagor 
covenanted with the Gompany that

“ h e  th e  m o rtg a g o r  w i l l  d u r in g  th e  s u b s is te n c e  o f th e ir  s e c u r ity  
p a y  a ll r e n t s ,  r o y a lt ie s , t a s e s ,  ra te s  an d  im p o s it io n s  th a t  are n o w  
pa y a b le  or m a y  h ere in a fter  b e  p a y a b le  in  r e sp e c t  o f  th e  m o r tg a g ed  
p rem ise s  an d  shall: a lso  p er fo rm  an d  o b se rv e  th e  te r m s  a n d  c o n d it io n s  
c o n ta in ed  in  th e  s e v e r a l h ea d  le a se s  or p a tta s  u n d er  w h ic h  th e y  are  
r e sp e c t iv e ly  h e ld  th e r e o f .”

The mortgagor then covenanted for good title to 
grant, convey and transfer the mortgaged premises 

; to the Company and further that if defaults were 
made by the mortgagor in paying the rents,
“  ro y a lt ie s  a n d  ta x e s  in  re sp ec t of th e  m o rtg a g ed  p r e m ise s  a n d  
th a t  i f  th e  rn ortgagor co m m itte d  a n y  b reach  o f  a n y  o f  th e  co v e n a n ts
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and conditions the Company might either taka proceedings to realise 1938,
the money secured or to e v t e r  into possession of the mc3rtgâ fed----------
p r e m is e s  w ith o u t  b ein ^  r e sp o n s ib le  or a c c o u n ta b le  a s a  m o r tg a g e e  in  R aja  S h jVA 
p o ss e s s io n  a n d  th e n c e fo r th  to  h o ld  an d  onjo.v an d  r e c e iv e  t h e  r e n t s ,  P r a sa d

is s u e s  an d  p ro fits  W ith o u t a n y  in te r r u p t io n , c la im  an d  d e m a n d  b y  th e  S in g e

m o r tg a g o r .”
T om S m it h .

Lastly there was a clause'> OOXmiNBY
“  p ro v id ed  a lw a y s  an d  i t  is  h ere b y  a g r e e d  an d  d e d a r e d  th a t  fTEKMiiL,- - - ' C. J.
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n o tw ith s ta n d in g  a n y th in g  h e r e in b e fo r e  c o n ta in e d , t h e  rn ortgagoi: s lia ll  
be a t  l ib e r ty  a t  a n y  t im e  h e r e a fte r  t o  p a y ' o i l  th e  a m o u n t  h e r e b y  
s e c u r e d  an d  t o  o b ta in  a  r e c o n v e y a n c e  o f  th e  p r e m ise s  h ereb y  
m o r tg a g e d .”

The mortgagee, Jagadamba Loan Company, Limited, 
entered into possession and remained in possession 
for some years.

On the 20th of April, 1928, a suit was brought 
by the receiver of the Jharia Raj estate against 
Mr. C. J. Smith, lessee of the property, the New 
Jinagora Coal Company and the Jagadamba Loan 
Company, Limited for recovery of the royalty com
mission. Mr. C. J. Smith having died during the 
pendency of the suit, his son and wido-\v were substi
tuted in his place. A  preliminary decree was passed 
against all the defendants. A  final: mortgage decree 
was passed on the 30th August, 1930/ for a sum, of 
about Rs. 2,90,000. The decree was put into execu
tion and the charged property was sold for a sum of 
Rs. 1,00,000 on the 25th June, 1931. The receiver 
of the Jharia Raj ŵ as discharged and Raja Shiva 
Prasad Singh of Jharia who succeeded to the estate 
and is the present plaintiff, filed an application under 
Order X X X IV ,  rule 6, of the Code , of Civil Pro
cedure, for a personal decree against the defendants 
for recovery of the unrecovered balance of the 
decretal amount.

The Subordinate Judge granted a personal 
decree against the Smiths but refused it as t̂ > the 
Jagadamba Loan Company, Limited, and this appeal 
is directed against that refusal. In  the opinion of 
the learned Subordinate Judge the Company was not 
liable for the payment of the royalty either by



1938. privit}  ̂ of contract or by privity of estate and he 
held that the mortgage deed by' Mr. Smith to the 

riusAD Jagadamba Loan Company was not an absolute 
assignment of Smith's interest in the leasehold pro- 

Tom "smith, perties and that the mortgage deed was not _an 
■ _  ‘ ' English mortgage within the meaning of section 

58(̂ ) of the Transfer of Property Act. The whole 
c- J- argument is based upon the theory that nnder the 

Indian law, as expressed in the Transfer of Property 
Act, a mortgage by assignment always leaves some 
interest in the mortgagor and thk conseqnently 
there cannot be a,n absolute assignment of the whole 
of the mortgagor's interest. In  support of this 
principle reference has been made to a decision of 
Mukerji and Guha, JJ. in the case of F allm shm  
Pal V. Jagamiath M a T w a r i{ '^ ) .  In  this decision the 
learned Judges referred to an earlier decision of 
Eankin, C. J. in Bengal National Bank, Lim ited, v. 
JanoM Math Roy(^) in which the learned Chief 
Justice had decided that in India a lessee mortgaging 
his interest by an English mortgage passed the whole 
of the interest to the mortgagee and that the latter 
became liable for the rent. Mukerji, J. expressed 
the view that this view could not be accepted in its 
entirety and that an English mortgage in India 
conjd not properly be regarded as the transfer of the 
entire estate of the mortgagor to the mortgagee. 
He arrived at this opinioli by arguing that section 58, 
clause (e), must be read subject to the definition of 
a mortgage as given in clause (a). I  a,m unable to 
agree with the opiMon expressed by Mukerji, J., for 
section 5 8 expressly contemplates by the words

“ aad tTansfers the mortgaged property absolutely to the mort
gagee, but subject to a proxnao that he will retransfer it to the 
mortgagor.’’ ' ■ ' '

the recognition of the principle of complete transfer, 
and no terms will be clearer than the terms set forth 
in the mortgage now Under consideration. There

(1) (1032) I. L. R, 59 Cal. 1814.
(2) (1027) 1. L. R. H  Cal. 813.
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1938.certainly could not be a “ reconveyance ' ’ of that_______
which had not previously been conveyed. I  prefer ka.u S h iv . \  

the opinion expressed by Rankin, C. j. that a mort- i?aASAx> 
gagee by assignment (certainly when in possession as 
in the case before us) is liable for the rent reserved t o m  S m i t h . 

by the lease.
An argument was addressed to us that the .TBmEtL, 

Transfer of Property Act was amended by Act X X  
of 1929 in which the right of a mortgagee being 
strictly limited to a right to sue for the mortgage 
money or for sale of the mortgaged property it was 
clear that the effectiveness of a transfer as contem
plated by an English mortgage was effectually 
abolished and could no longer be regarded as an 
absolute transfer. But it may' be observed that the 
legislature took no steps to amend section 58(e); nor 
did it, as it might have done, repeal section 58(e) 
and the A ct continues to contemplate an absolute 
transfer of the mortgaged property.

It, was further suggested that by reason of the 
fact that this mortgage does not bind the mortgagor 
to pay the mortgage money on a specific date but 
entitles him to have a reconveyance on payment "‘ at 
any time hereafter ” , the "mortgage in question is not 
within the strict definition of an "  English mort
gage"'. But section 58 does not purport to 
enumerate a complete catalogue of permissible mort
gages. Nor does it enact that a mortgage by absolute 
transfer shall not be effective unless it complies with 
all the terms of an English mortgage. There is 
nothing in this point.

Some argument has been raised upon the fact 
that the mortgagor covenanted to pay the rent 
reserved under the lease, and it is certainly true that 
the lessee mortgagor could not release himself from 
the obligation to pay the rent. He was bound both 
to the landlord and to the mortgagee to fulfil this 
obligation. This, however, has nothing whatever to 

; do with the liability of the mortgagee to the land- 
lo3'd. In  my opinion this case is one of privity of 
contract between the mortgagee and the landlord.
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9̂28., Smith covenanted on behalf of himself and his
Baja Shiva assigns to pay the rent to the landlord and the mort-

Pbasad gagees took possession of the land under the mort-
SiJTGE gage with the express Imowledge of their mortgagor’s 

Tom ̂ Smith. covenant. Whether or not the mortgagor covenanted 
to pay rent to the landlord and whether or not for a 
period of time he actually paid the rent is immaterial,

Dallas, C. J., delivering the judgment of ten 
judges in Williams y . Bosanquet{}), said:—

‘‘ there is privity of estate, if legal possession,
that is, acceptance of the thing assigned by accep
tance of the assignment, be equivalent to actual
entry, which it is, if there be justness in the observa
tions already made; and, even as to privity of con
tract, there is such privity also, for the contract of 
the lessor is with the lessee and his assigns, and the 
defendants here are the assigns of the lessee ; ,it is, 
therefore, a contract between the lessor and the 
assignee, that is, in this case, between the plaintiff 
and the defendants/’

There is, therefore, no need to discuss at length 
the vexed question as to whether the English concep
tion of privity of estate exists or not in Indian lavv. 
The doctrine of privity of contract is certainly a part 
of Indian law.

On behalf of the respondents reliance was placed 
upon the decision of the Judicial Committee of the 
Privy Council in Jamna Das v. Pandit Ram Aiitar 
Pankei^). But this has no application, for there 
was certainly no covenant between the original mort
gagor and the original mortgagee. They also relied 

Council decision in N m k u  Prasad 
Bmgh y .  Kamta Prasad Hinghi^) and the question 
for determination was whether the purchaser of a 
mortgaged property from the mortgagor became, by 
retaining part of the purchase price to enable him to 
pay of the mortgage, personally liable to discharge

(1) (1819) 1 B. & B. 288 ; 129 E. R. 714, 723.
(2) (1911) L. E . 39 Ind. App. 7.
(8) (1922) 26 Gal. W. N, 771, P, 0.
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1938.

C. J.

the mortgage debt. In  this case there was certainly_______
no privity of contract between the purchasers of the ra.ta Shiva
equity of redemption and the mortgagee. I  agree Pbasad
with the argument of Mr. Das that this is a case in 
which the mortgagee has become a party to the t o m  S m it h . 

original lease, and he has come in voluntarily and 
not by operation of law. The landlord is not seek- ter-rell, 
ing to make the mortgagee liable on the terms of the 
mortgage but to make liim liable on the terms of the 
lease and consequently he is liable to a personal 
decree when the exercise of the charge by hypotheca
tion has failed to satisfy the amount of the mortgage 
decree.

For these reasons I  am of opinion that the 
refusal of sucli decree by the Subordinate Judge was 
erroneous and- I  ŵ ould reverse his decision and pass 
a decree against the Jagadamba Loan Company,
Limited, for the dues in respect of the six years 
preceding the institution of the suit with, costs 
throughout to be paid by the Jagadamba Loan 
Company, Limited.

F a z l  agree. : ■
Appeal allowed. :
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APPELLATE. GIYIL,
Before D havle and M anohar L a ll, J J .

NRISL^TGHA CHAEAN KANDY GHOUDHUEY a938.

'Jm 'uary,dl.
: : ™  Moaoh 22.

L h m ta tio n  Act, 1908 (A ct I X  o f 1908), section, 6— ' r 
m istaken advice gwefi hy['legal .practitioner, hoio far consti- 

'■tiites. ■cause-”.—-refusal hy loioer appellate court to

•^Appeal from Appellate Peci'ee no. 797 of 1936, from a decision 
of Eai Bahadur . Satish Chaiidra Muihaij^ District Judge of SantaJ 
Pai'ganas, dated the 24th August, 1936, affirming a decision of Eai 
Bahadur Bishundey Narajan Singh, Subordinate Judge of Deoghar, 
dated the 29th March, 1932,


