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APPELLATE CIVIL.
Before Courtney Tervell, C.J. and James, J.
BHAGI MALIK
v.

SATYABADI OTA.*

Service tenure—chaukidari lund, whether liable to be
resumed by zamindar—Iland assigned for - public purposes—
zamindar accustomed to demand private Services—such
services no longer rendered by chaukidar—land, whether
liable to be resumed on this ground.

A zamindar is not ordinarily entitled to resume chaukidaxi
lands, because chaukidars have public duties to perform, and
the lands which they hold on service tenure as remuneration
for the performance of such duties are to that extent appro-
priated or assigned for public purposes.

Rajo  Ranjit Singh v. Kali Dasi Debi(t) and Radhe
Pershad Singh v. Budhu Dashad(®), followed.

Even if a zamindar has been accustomed to demand
certain private services from the chankidar, he would not be
entitled to resume the chaukidari land merely because those
private services are no Jonger rendered, so long as the holder
of the land is the chaukidar of the village.

Appeal by the defendant.

The facts of the case material to this report are
set out in the judgment of James, J.

B. K. Ray and B. Mahapatra, for the appellant.

C. M. Acharya and B. K. Das, for the respon-
dents.

James, J.—Thig appeal arises out of a snit for
e;;ectment of a. village chaukidar from the chaukidari
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19%8.  jagir. The land was recorded at the provincial settle-

Bmar ment as chaukidari jagir in possession of the

Moz defendant’s father and at the recent revisional settle-

Sarmamer Inent as chaukidari jagir of the defendant with a note

Om.  that this jagir had been given in niskar for village

Fazs, 3, chaukidar: work by the sub-proprietors. The Munsif

dismissed the suit on the ground that the sub-

proprietors had no right to resume the jagir of the

chaukidar who held an office of a public nature; but

his decision was reversed on appeal by the Subordinate

Judge who held that since the record-of-rights stated

that the jagir hac been granted by the sub-proprietors,

they were entitled to resume it. It was alleged in

the plaint that the jagir was liable to resumption,

because the chaukidar failed to perform certain

services to the zamindar in consideration of which the

jagir had been granted; but according to the record-

of-rights the jagir is a chaukidari jagir granted for
chaukidari work.

Tt is argued on behalf of the appellant chaukidar
that his office being of a public nature, the land is not
liable to resumption at the instance of the zamindar;
and further that this jagir being in the nature of a
grant of land burdened with service, cannot be resumed
so long as the holder is willing to render services due
on account of the jagir. Rai Bahadur C. M. Acharya
on behalf of the respondents raises a new point for
the first time in second appeal that the defendant
himself is no longer the chaukidar but that his son
has been doing the work of the village chaukidar for
the last seven years. This point was not raised at
any earlier stage of the proceedings, and if the son
is doing the work of the chaukidar, that would on
the face of it appear to justify the retention of the
jagir by the family of which the nominal holder is
the father or the son. The nature of these chaukidari
jagirs was discussed by the Privy Council in Raja
Ranjit Singh v. Kali Dasi Debi(') wherein Lord

(1) (1917 I L. R. 44 Cal. 841; L B. 44 Tod. App. 117,
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Parker pointed out that the zamindar was not ordi-
narily entitled to resume chaukidari land, because
chaukidars had public duties to perform, and the
lands which are held on service tenure as remuneration
for the performance of such duties ave to that extent
appropriated or assigned for public purposes. And
in Radha Pershad Singh v. Budhe Dashad(t) it was
pointed out by the Caleutta High Court that a jagir
could not be resumed by the zamindar when it had
been granted for services of a public nature. *‘ The
distinction between a grant for services of a public
nature and one for services, private or personal, to
the grantor, is well understood. In the former case
the zamindar is not entitled to resume, while in the
latter case he may do so; when the services are not
required or when the grantee refuses to perform the
services. A distinction also exists between the grant
of an estate burdened with a certain service, and that
of an office. the performance of whose duties is remune-
rated by the use of certain lands. In the former case
it would seem that the zamindar is not ordinarily
entitled to resume, even if the service is not required,
if the gruntee is willing and able to perform the
services, while in the other case he may do so when
the office is terminated .. In the present case the
jagir appears to have been granted to the village
chaukidar in his capacity of chaukidar for services
which are in their nature essentially public services
and not private to the zamindar. Even if the
zamindar had been accustomed to demand certain
private services from the chaukidar, he would not be
entitled to resume the chaukidari land merely because
those private services were no longer rendered so long
as the holder of the land was the chaukidar of the
village. It may be true that because the chaukidar
now receives pay from the chaukidari fund, the jagir
has become liable to resumption; but that resumption
can only be made in accordance with the provisions
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B8 of Part 2 of Act VI of 1870 and a suit for resump-
Bmar  tion of the chaukidari land on the ground that the
M chaukidar receives his remuneration in another way

swreansor Would not be cognizable in the civil courts. It is
O™ not necessary for us to say whether this jagir is
Joms, 7y actually liable to resumption under Act VI of 1870
though on the face of it it appears to be so; but it was
not liable to resumption on the grounds set out in the
plaint and the decree of the learned Subordinate Judge

cannot be maintained.

I would allow this appeal and set aside the decree
of the Subordinate Judge, restoring the decree of the
Munsif. The appellant is entitled to his costs
throughout.

Courtney TErreLL, C.J.—I agree.

Appeal allowed.

S.A K.

APPELLATE CGIVIL.
Before Cowrtney Terrell, C.J. and James, J.
RADHAMOHAN THAKUR
.
BIPIN BEHARI MITRA.*

Sale—title to vended. property, when passes—intention
of parties, how is to be proved—ierms unambiguous—external
evidence, whether admissible—recital s to pessing of con-
sideration, whether differs from strietly contractual part—
EHvidence Act, 1872 (4ot I of 1872), section 92.

In a contract of sale the strictly contractual part, as for
instance, the arrangement between the parties as to when
the property shall :pass is, if the contract has been reduced
to writing, to be determined solely from the words of the
writing and evidence is not admissible for the purpose, as
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