
in w h ich  an oral lease can be registered. The dem and 9̂38, 
for reg istra tio n  a p p lie s  purely  to  a w r itten  lease, um̂ shakkah 
The learned' Judge who heard this case was I think 
misled by the case of Bishop of Bath{^) but if i t  is  kusj 
carefu lly  read, i t  will be seen th a t the words “ term  
of years ” are used there in the sense of the actual 
expression used in the lease, whereas in section 116 
the words " a term of years are merely a classifi- c. j /  
catory term and mean nothing more than any definite 
term and finy definite term of time may he measured 
in years though not necessarily an even number of 
years.

For these reasons in my opinion the judgment of 
Rowland, J . must be reversed and the judgment of the 
District Judge must be restored. The respondents 
must pay the costs of this appeal throughout.

J a m e s , J . — I  agree.
J . . K .  . -

A fpea l allowed.

A PPELLATE CIVIL, i937. .
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Before W ort and V atm a, J J .

; S m i K H  M O H A M M A D

V .  ■

B H U P E N D E A  P B A S A D  B H III{U L .*

L im ita tio n  A c t,  1908 (Ac/; JX 0/  1908), Article  1B2—  
application for execution hy the real assignee of a decree 
w hether is an (I'pplioation in  aGGofdance m ith  law— Code of 
C ivil FrocM iire y l908  (A of 1908), Order X X I ,  ftiles 15 and  
l&-~~iransferee o f  decree, m eaning of— application under  
ri^e 1 $ ,  regmsites^ ô ^

obtained a. decree ifor possession  and m esne profits in  
1920 and thereafter h e  assigned 7-annas in terest in  th e sam e  
in  faybnr of N ,  w lio took the assignm ent in  th e  nam e of M . 
T he ainount of m esne profits w as ascertained and a final dccreo

(1) 6 Co. E'ep. 34(6); 77 Eng. Eep. 303.
^Appeal from Origiual Order no- 42 of: 1936, -from an, order of 

Babii Dwarika Prasad, Subordjnacc Judge, of Mnzaffarpur, dated ilie 
13th of January, 1936.



___1937. was passed in  1923. In  1925, A  and N  applied for execution
siuiKH~"oi^ the decree, but tlie execution was struck oi! as M  claimed 

Mohammad that he was th e  real assignee and the parties w ere referred 
to get the m atter determ ined by a suit. N  got th e  declaration  

BHui'ENDiAthat he w as th e  real transferee, and thereafter in  1935, an 
was filed for execution and the judgm ent-debtor 

HTOUL. application for execution of th e  year 1925,
w as not in  accordance w ith  law and therefore th e  present 
application for execution of 1935 w as barred by lim itation.

H eld, that th e  transiferee under a deed of assigninent 
referred to in  rule 16 of Order X X I , w as th e  person nam ed in  
the deed and not th e  real transferee.

Ahdid Kureeni v. GJiuh'JinjiC^), Dcnonatlt. G huckerhutty  v. 
Lallit Coomor (Um.gopaiihyai^), Gour Suridnr Lahiri v. H em  
Ghm'dcr CJiimdhury{o), N ilkanta Ghosal v. Ramcliaran  
R a y m ,  Balkishan Das v. B edm ati Koer(!>), M anikkam  v. 
Tataijyai^) and Palaniappa Chettiar v. Siihramania Ghettiari^), 
reviewed.

B am  Sem ak Lai v . Satn ihan  Deo Saho-i (®), follow ed.

Gur N am yan  v . Sheo L ai S ingh  (®) m d  Bilas K u n w a t  v. 
Dasraj R anjit Singh(^’̂ ), referred to .

H eld, also that in  view  of the express provision of the law , 
Order X X I, rule 16, the mere fact that a declaration was made 
that iV was the real traiisferee did not entitle  him  to levy  
execution.

H eld, also, that the application for execution  m ade in  
1925, could n ot be taken as an application under Order S X l ,  
rule 15, as it w as not stated  therein that it  was for th e benM t 
of the applicant and'the other persona entifcled' to tlie  decree, 

j^ p p e a l b y

fTM facts of tile case material to this report are 
set out in the jiidgiaeiit of Wort, J .

: ; ~il) (1879) 5"Cal. j l  B. 2 5 ^ "   ̂  ̂ —
V, (2) (1882) I., L. R. 9 Cal. 633..

(3) (1889) 1. L. R. 16 0a], 355.
: (i) (1928) 55 Cal. L. .1. 82.

(5)' (1892) I. L. E. 20 Cal. 388.
(6) (1898) I. L. R. 21 Mad. 388.
(7) (1924) I. L. E. 48 Mad. 553.
(8) (1927) 8 Pat. L. T. 163.
(9) (1918)I. L. R. 46 Cal. 566; L. B. 46 lud. App. 1  '

(10) (1915) I. L, B . 37 All. 557; L. R. 42 Ind. App. 202.
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Dr. I). N. M itter (with him. Hasan Jan, S. K.^
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1937.

W itter, Syed A li Khan, A . H. Fahliruddin, Syed Shmto 
Hasan and J. N, Sahay), for the appellants.

Man'uk. (with, him Yasin. Yvmis, S. M. Midlick BKvsmmh 
an d /f. P . Fffim/2 ), for the respondents. Shueto

iWoRT, J ,“—The onlji point in this case is whether 
the application for execution which was the subject 
matter of the case in the Court helow was barred hy 
limitation. iThat depends entirely upon the question 
whether a previous application dated the 14th of July,
1925, was an application in accordance with law.
But for the fact that there are certain authorities 
supporting the view of the appellants in this Court I  
should have entertained no doubt as to what the proper 
decision should be. In any event the view I  hold is 
supported by a decision of this Court which is binding 
upon us unless the matter were referred to a larger 
Bench. The reason for such reference, however, does 
not in my judgment appear to exist in this case.

One or two facts .are necessary for the purpose of 
deciding the point which, as I  have said, arises I d  
this case for determina,tion. A decree was obtained 
on the 6th of March, 1923, for a  sum of Es. 30,000 
bv one Mohammad Anas. I  ha.d better state in  advance 
that there were various defendants to this case a.nd 
that there has been a devolution since the original 
decree was obtained but no question arises with regard 
to that matter. The original decree was obtained on 
the 20th December 1920, for recovery of possessioD 
and mesnei profits by one Mohammad Anas. On the 
24:th of August of the same year the decree-holdei 
assigDod 7-anTTas intere=!t ip tbe decree to Mohammad 
Ŵ '̂̂ ir Ahmad in the farzi name of one Mohammad 
Akhtar. Then the matter prdoeeded to the ascertain
ment of mesne profits, the decree of 6th March, 1923, 
being obtained by these two persons—the original 
decree-holder and the assignee. On the 14th of July,
1925, an application was made for execution. This



application wa.s made by Moliainmad 'Anas who held 
Shaikh 9-iamias Interest in the decree and by;- what I  may; 

^  describe as the real assignee, that is to say, Nazir
V." 'AKmadj and not by Mohammad Akhtar 'the benamidar. 

In  course of time this application was struck off ; it was 
shtoot.. struck off for this reason. The Judge before whom 
WoBT, j. that application came declined to decide the question 

between the so called benamidar and Nazir Ahmad, 
Moha,min.ad Akhta,r, the benamidar, contending that 
the decree was his and not that of his principal Nazir 
Ahma,d, The parties were referred to the Court to 
ha,ve the ma,tter determined in an action . Ultima,tely 
it was held l)y the trial, court—a decision which came 
to this Court eventually—that Nazir Ahm'ad was in 
^act the assignee.

On the iOth of April, 1926, a second application 
for execution was made. On that occasion the 
benainidar alone made application for execution com
plying with Order X 'XI, rule 15, of the Code of Civil 
Procedure. Perhaps it miight be inferred from ivhat 
I  have said, at any rate it is the fact, that the decision 
in the suit bad not been given at the time of the second 
application, and I  suppose it was for that reason that 
MoHanimad Akhfar made the attempt to execute the 
decree for mesne profits on behalf of himself and tKe 
9-:annas proprietor. On the 14th of March, 1927 , 
again this application was struck off pending the 
decision of the suit to which I  have just referred.

A. third application was made on the 20th of 
December, 1928 and on the 2 f f io f  June of the follow
ing year the execution case was dismissed as being 
infriictuous, ■

On the 5th of March, 1935, a fourth application 
for execution, which was the subject-matter of this 
appeal, was made, The application was made by 
MoEanimad Ana^ owner of the 9-annas
interest and by Nazir Ahmtad the real assignee as 
he has been described in the deed of assignment by 
Mohammad Ana^,
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I t  will be seen that tlie only question for .decision— __
whether tlie last application of the 5th of March, 1935,, shaikh 
is barred by limitation—depends upon the validityj of 
the application of the 14th of July, 1925, being the, v. 
first application for execution. I f  for any reason it 
is held, as the Judge in the Court below has held, that shukxil. 
the j&rst japplicaftion of the 14th of July, 1925, was j
not in accordance with law within the meaning of 
Article 182 of the Limitation Act, then it is clear that 
all the subsequent applications must necessarily go, 
on one ground alone that they would be barred by 
limitation.

Now, the point can be stated in this way. I t  has 
been (stated by the Judge in the Court below that the 
application by what I  may describe as the 9-annas 
prpprietor and by Nazir Ahmad (not the benamidar 
Mohammad Akht_ar) who was an assignee under the 
deed of assignment was not in accordance with law, 
as the correct view was that the person named in the 
deed of assignment should make the application as 
‘ assignee ’ and not what has been described as the 
real assignee. Order XX I, rule 16, provides;

“ Where a decree tu', if a- decree has been pasged jamtly iu favour 
of two 6i‘ more persons, the interest of any decree-holder in the decree 
is transferred by assignment in wrifcing or by operation of law, the 
transferee may apply for esecutioii of the decree to the Court \yhieh 
passed i t .”

I t  is the contention of Dr. M itter before us that the 
expression ‘ transferee ’ a t least includes the real 
transferee, i.e ., the beneficiary under the deed of 
assignment and does not necessarily refer to the person 
named in the deed of assignment. As I  have already 
said, I  should have entertained no doubt about the 
{matter but for certain authorities upon which 
Dr , M itter relies.

tThe first of those is the case of A ldu l Knreem v. 
Chuhhun(^). fThere the question arose whether an; 
earlier application was in  accordance with law and 
Mitter, J . in delivering the judgment of the Court
' ^  (1) (1879): E. '
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9̂S7. m.ade this statem ent; “ We are of opinion that this 
SsLkh contention (that is to say, the contention that under 

Mohamad ggction 232 of the Gode of 1877, the Court executing 
the decree should not recognize benami transfers) is 

BiHosijraaA yaiid. The section says that where a decree is 
S S .  transferred by an assignment in -writing, the 
wonT j  benamee system is recog-

■ nized in this coiuitry, and a benamidar is not a 
transferee of the decree. The section only authorises 
the Court to allow the transferee of the decree to apply 
for execution

The next decision of the Calcutta High Court on 
this point is the case of Denonath Chiwkerbutty v. 
Lallit Kumar G(ingopadhya{^). I  merely mention 
this decision in passing.

The next case is Gour Sundar LaJiiri y . Ilem 
GJimdier CIiowdMry(^ s, decision of Prinsep, J . and 
Ghose, J .~ t6  the same A later decision to
sonie extent bearing out the same view of law is the 
QSiM of Nilkanta GUoM y .  Ramcharan R o y I 
would also refer to the 6 i  Balhislieii I)

Zoer(4) a decision of Macpherson, J . and 
Banerjee, .f., which appears to be a decision holding 
the opposite view. But there the learned judges 
pointed out a distinction which they thought to exist 
in the two cases to which I have just referred, 
Denonath ClmckerhuUy "v. Lallit Kumar Gango- 
'padhya(^) Gour Stindm' Lahiri v. Hem Chander 
Chowiliixfryi^),

Then there are decisions of the Madras High 
Court. The first is the case of v.
Tatayya(S). Shortly stated the decision in that case 
was that the actual purchaser of a decree may apply 
for execution of the decree under section 2S2 of tie  
then Civil Procedure Code being the Code of 18^7; 
and I would observe in passing that section S32 of the
■ l l f a s S y r  L . - R .  9 - G a l .  633.

(2) (1889) I . L. R. 16 Gal. 35,1
(3) (1928) 55 Cal, L. J. 82.
(4) (1892) I. L. E. 20 Gal. m .
m  {XSm  I . L. R’. 21 Matl. 388.
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Code of 1877 is in the same terms as Order X X I,
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rule 16, of tiie present Code—that is to say, by an shaiks 
assignment in writing or by operation of law. The 
earliar Code of 1859 did not require an assignment to v. 
be in writing. Now  ̂ the Madras Court has departed 
from that view in Palaniajj^a Cliattiar Siibramania saoxur,.

decided by Sir Murray Contts Trotter, ^
C. J . and Srinivasa Ayyanger, J . The question 
whether the real assignee in contradistinction to the 
benamidar was entitled to apply in execution was 
dealt with by the learned Chief Justice in these 
words : ‘ ‘ The rule of laŵ  that, where a person’s
name appears on the face of the record as judgment- 
creditor and execution of the decree is sought by a 
transferee of the decree, the decree cannot be executed
unless he comes within the words of Order X X I,
rule 16, of the Code of Civil Procedure and there has 
been an assignment in his favour either in writing or 
by operation of law, seems to me to be no ground for 
holding that a person otherwise a stranger to the 
Court can come forward and allege that the decree 
was not h is .'’ The learned Chief Justice then refers 
to the decision in Manikkam y . Taiay-yai^) to which 
I have just referred and proceeds to say : “ but I  
entertain no doubt whatever that that case was 
wrongly decided and was an unwarranted departure 
from, and an extension of the words of, the statute 
The other learned Judge sitting with the Chief Jusi^e 
delivered judgment to the same effect, I no
comment upon the fact apart from mentioninp^^^^^,^ ^
Bench of two Judges appeaĵ -a'td̂ ' 
of a Bench of otEer twS''Jud^ parti
cular matter, as I  have stated a t ,^ e  commencement 
of my observation, I am support<^tt by an authority of 
this Court. - ■

The decision to~wIireii I  refer is in the case of 
R a m  Se'wak L a i  v. Sdtrahfiij^ D eo  Sahai(^).  In  that

(1) (1924) 48
(2) (1898) I. L. R. 21 Mad. .W .
(3) (1927) 8 Pat. L. T. 163,



9̂37. case Adami, J . a n d  Allaiison, J . had two questions 
'~H ÂT̂TT~ to  decide.: first, whether a deed of release could create 
M o h a m m a d  title; and, secondly, whether a person other than the 

beneficiary (not the benainidar) could sue in execution. 
bkupehdka regards the first, Allaiisoii, J . is reported to have

said this: I t is well-established that title cannot
pass by admission when the law requires a deed. I t  

WoKi', J. argued on behalf of the respondent that as either
the real owner or the benamidar has the right to sue, 
so the real owner has the right to execute a decree 
obtained by the benamidar. No authority in support 
of this proposition was placed before us. A decree 
can only be transferred by assignment in writing or 
by operation of la w ” . Then the learned Judge 
proceeded to deal with the question of the deed of 
release. Dr. Mitter seems to criticise that decision 
by saying that none of the authorities to which 
reference has been made in this case have been referred 
to in  the argument or in the judgment which I  have 
just read. But that in no way detracts from the 
authority of the decision, and it is a decision which 
is binding upon us unless there be reason for referring 
the matter t'^ a larger Bench which would be in a posi
tion to deal with the case. But holding the view that
I  do, there appears to be no such reason for that
procedure. Now it seems to me quite clear on the plain 
reading of the rule itself that the view that should be 
taken, appears on the face of the rule itself. I f  the 
interest of any decree-holder in a decree "  was trans- 

an afe^n^^  writing ” , etc., the

2 3 0  THE INDIAN LAW EEPORTS, [vO L . XVII.

a deed fyf assignm,ent is the person 
"TOO IS Thei’e-'can be no.4Qiibt
ahout t ^ t ~ i t  is -But Dr. M itter says that we 
siiould have regard to the universaLpraetice in India 
ot carrying out transactions nilEe benami names and 
^  refers w  to J ie  decision of the P r iv j Council in 
^  c^ e  of There
Mr. ^ e e r  All, m delivering the jfflgmeiit of the 
Board, makes reference to this practice in these words;

(1) (1918) I. L. R. 46 Cal. 560; L. R. 46 Ind; AppTT,’̂ ^



[The system of acquiring and holding property and 9̂57.
even of carrying on business in names other than those shaikh
of the real owners, usually called the benami system, 
is and has been a commion practice in the country. i,-.
There is nothing inherently wrong in it and it accords, 
within its legitimate scope, with the ideas and habits bh-okul. 
of the people . Then Ms Lordship _ refers to_ th$ j
opinion of their Lordships of the Judicial Committee 
as stated by Sir George Farwell in 5«7as K m w ar y,
Dasraj Ranjit Singh(^, where Sir George Harwell 
states ‘' I t  is quite unobjectionable and has a 
curious resemblance to the doctrine of our English 
law that the trust of the legal estate results^—to 
the man who pays the purchase-money ” . Then 
Mr. Ameer 'Ali proceeds to say : As already, observ
ed, the benamidar has no beneficial interest in the 
property or business that stands in his name; he 
represents, in fact, the real owner, and so far as their 
relative legal position i^ concerned he is a mere trustee 
for him I  must say that I  fail to understand the 
argument of Dr. Mitter on this point. I t  is of course 
obvious {tio; any one even with the least experience in 
this country that this practice of carrying out what 
is described as benami transaction exists^ but it can
not ;alter the law. I f  every transaction was carried 
out in the benami name of another and that custom 
yvas universal and there was no departure from it in 
one single instance, then such custoni might be proved 
and it might perhaps be said that ' you have estab
lished a custom, the effect of whicli would be to 
establish the proposition that where the word ‘ trans
feree ’ is lased ini a document in India it means the 
real transferee and not the benamidar I t  is only 
in that extreme case that the argument can avail the 
appellants in m̂ ŷ  judgment. The transferee under 
thg^^aejLof assignment we are dealing with 
Mohamm'td Akhtar and no other; what rights a real 
transferee, the bencfi^^y-tinder the deed, may have 
for the purposes of this nor there.

(1) (1915) I. -L, 11. 37 A i r 5 5 ^ l 7 l T l ^ ^  ’
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WCIIIT, J.

Indeed so fa r as Order XiXI, rule 16, is concerned, 
seems to me tliat the alteration of law wMch appear- 

ed first of all in the Code of 1877, that; is to say, the 
requirement that an assignment of the decree should 

in writing, was a provision which the legislature 
shtoul. enacted for the very purpose of preventing difficulties 

of the kind, we have to deal with here. I t  was unsuit
able, as their Lordships of the Privy Council point 
out in one of their decisions in this matter, that 
questions of this kind should be determined in execu
tion; and that leads me to the other branch of the 
argument in connection with this part of the case 
addressed to us by Dr. Mitter.

Whilst these various a p p I iG a t io i i s  were being 
made in execution as we have seen the action for a 
declaration that Nazir Ahmad was the beneficiary 
under the deed was pending in the Court and was 
ultimately decided. I t  was contended that this 
Court gave a declaration in favour of Nazir Ahmad 
and that, as his right dated back to the application of 
the 14;th of July, 1925, therefore it was shown that 
he was the person who was entitled to take out the 
application for execution. That argument begs the 
question. All that the High Court decided was that 
Nazir Ahmad was the real owner of the 7-annas 
interest of the decree if  I  may put it  in that language. 
The question whether he was entitled to sue out execu
tion was not decided' by any of the Courts in that case 
and necessarily could not be decided. But it is fu r
ther contonded in this regard that the Subordinate 
Judge in referring the parties to a,properly constitut
ed: suit: by inference decided that if the plaintiff 
succeeded in getting this declared then he was entitled 
to apply for execution of the decree. That in my 
judgmentds an argument which c mnoi ue supported. 
The learned Judge d’id not commit that
way and indeed we Imow that th ^  app lication  was 
eventually stiuck off. The ^^o-fcirJiTwas never decided 
and f u r t h e r m m n o  inference drawn from
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1937.what actually took place because it may very "well be  ̂
that the learned Judge was of the opinion that the shaikh 
beneficiary Nazir Ahmad might have joined' with the 
benamidar in making the application and indeed v.  ̂  ̂
there is no 'knowing what the ultimate decision of the 
Subordinate Judge in the execution proceedings would Shootl. 
have been had the question come to be determined by j_ 
him.

Now the other branch of the case relates to Order 
X X I, rule 15, of the Code of Civil Procedure. The 
application which is the subject-matter of this appeal 
is, as I  have said, the fourth application of the 5th of 
March, 1935. Dr. M itter would have us disregard the 
fact that the application was made by the 9-annas pro
prietor of the decree and by the real owner of the 7- 
annas of the decree. He would argue that it can be 
treated as the application of the 9-annas proprietor on 
behalf of himself and on behalf of the assignee of the 7- 
annas interest, but the authorities of this Court aro 
against that contention. Atkinson, J . and Jwala 
Prasad, J . in A . J. Meik v. The M idnafur Zamindanj 
Company, Limitedi^), decided that in order to comply 
with Order X X I, rule 15, of the Code of Civil Pro
cedure it was necessary to state that thê  appliGation 
was taken on behalf of the applicant and for the 
benefit and on behalf of other persons entitled to the 
decree. That was not done in the application of the 
6th of March, 1985, and therefore that argument fails.

Indeed the question comes back to the first point, 
namely, whether the real owner dr the benamidar is 
the assignee within the meaning of Order X X I, rule 
15. Tw^ further eases have been referred to—-one a 
decision of Kulwaat Sahay, J . and Mullick J . in 
Jogendra Prasad Narayan Singh v. Mangal Prasad(^), 
Kiilwant Sahay, J , delivering the judgment of the 
Court, and the matter which was before them was 
this. There were two brothers who were entitled to
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9̂37. a decree and it was contended by tlie applicant that 
there had been a partition between the two brothers 

Mohammad ^nd that the a.ppllcant was entitled to the whole of 
the decree. I t  is unnecessary to state the facts of

case, but the question which came to be deter- 
shukto. mined was whether a certain application upon which 

the other applications in execution rested was in 
accordance with law; and Mr. Justice Kulwant Sahay 
made this statenient; " I t  has been held in Blidgivat 
Prasliacl Singh v. Dwarka Prasad Singh{^) that under 
Article 182 clause (6) of the Limitation Act an appli
cation is one in accordance with law if the particulars 
required by Order X X I, rules 11 to 14, of the 
Civil Procedure Code are applied. In  the present 
case we find that all the particulars required 
to be stated in an application for execution by rules
11 to 14 of Order X X I, had been given in the first 
application” and he decided accordingly. From one 
point of view there is an apparent conflict between 
the case in. Jogendra Prasad Nar ay an Singh y. 
Mangal Pra.sad(^), and the case which I am now refer
ring to. I t  was held in the earlier case that in the 
application to comply with Order X XI, rule 15, it 
was necessary to state that the application was made 
-on behalf of other persons entitled to the decree; but 
it seems to me that the facts in the two cases are not 
the same and in any event it w ill clearly appear that 
the decision of Kulwant Sahay, J . depended almost 
entirely upon the view that he held that Ord,er X XI, 
rules 11 to 14, had been complied with. Now it is 
the contention of Dr. Mitter that Avhatever may be 
thought of the other points in the ca,se the application 
of_the 14th of July, 1925, was in accordance with law 
Within the meaning of the case to which I  have just 
referred and, therefore, if in accordance with law, 
can form a valid basis for the subsequent appica- 
tions. Xow  ̂ Order X X I, rule 11, makes provlsioh; 
for _the particulars which are to be given in an iippli- 
cation in execution : the particulars are (ti) nuiiiber of

(1) (1923) 4 Pat. X. T. s E  '  ~~
(2) (1925) 7 P a i L, T, 830.
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the suit, (b) names of the parties, (c) date of the decree, 
etc., etc. The second particular is 'names of the shaikh 
parties’. Now, it will be seen that this point does 
not assist the appellants here if the first point is ^ 
decided against them. I t  comes back again, as I  
stated earlier in my judgment, to the question whe- shuktji.
ther the proper parties have been made, in other j
words, whether the assignee and the 9 -annas
proprietor took out the application for execution
being the first application. I f  that question is 
answered in the affirmative then, of course it is quite 
clear that Order XXI, rule 11, sub-clause (^) (&|), 
has been complied with, namely, the names of parties 
have been given. But here the contention is that the 
real assignee, not being the person named in the 
deed of assignment, is not the party who ought to 
have taken out execution. I t  seems to me that that 
concludes the matter. The decree-holder A in taking 
out execution, which is stated to be barred by limita
tion, cannot rely upon an earlier application taken 
out by B, another person, and in no circumstance 
could it be said that the earlier application taken out 
by another person (which is substanti^ly the case 
here) -was an application in accordance with law ; 
and as I  have said' and repeat the question, therefore, 
comes back to the old point—whether the assignee 
named in the deed or the real assignee, as he has been 
called in the argument, is the proper person who 
could take out execution. I  have no d'oubt as I  have 
said what should be decision on that point. I t  seems 
to me that it would be doing violence to Order X X I, 
rule 16, of the Code of Civil Procedure to hold other
wise, viz., that the benamidar the person named in 
the deed of assigninent, niust b person to apply 
in fexeoution. For those reasons it seems to me that 
the judgment of the learned Judge in the Court below 
■was right and' the appeal fails and must be dismissed 
with costs.

Vaema, J .—I agree.
’’Appeal dismissed.
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