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s We think, therefore, that the mukhtar should be
Axmovm Visited with the utmost penalty and he should be
Bavwart premoved from the rolls.

PRasaD, ] .
Moxazir, The civil revision application is rejected.
n re )
glt‘mnmz J. K. ‘
o Order accordingly.
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Income-taz Act, 1922 (det XI of 1922), section 10—
assessee, if entitled to deduction on decount of loss by theft!

An assessee is not entitled to deduction on account of loss
by theft under section 10 of the Tncome-tax Act, 1992

Jagarnath Therani v, Commissioner of Income-tax(l) and
Ramaswams Chettior v. Commissioner of Income-taz, Madras
(2) (judgment of Ayvar, J.) distinguished and doubted.

Statement of case under section 66(3) of the
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The facts of the case material to this report are
stated in the judgment of Courtney Terrell, C. J.
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(1) (19925) 1. T. R. 4 Pat. 385,
(2) (1930) I. L. R. 53 Mad. 904.
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~ Courtnry TerrErn, C. J.—This is a case stated

1987.

by the: Commissioner of Tncome-tax by direction of MULoRAND

the ‘Court. The assessee carries on husiness as a
shop-keeper where he cells retail groceries and he
- also carries on business by selling goods on commis-
sion, the two husinesses being in fact separate. He;
has made, however, a return of his entire income, and
he claims allowance in respect of two separate items.
The first item is composed of two separate sums,
respectively, Rs. 313 and Rs. 700, and the assessee
claims to be entitled to deduct the amount of these
two items from his assessment in the following cir-
cumstances. In the accovnting year 1931-32 it would
appear that in making up his accounts he confused
the accounts in respect of the shop business with the
accounts in respect of the commission business in the
matter of two items. Certain goods had been sent to
him to be s¢old on commission, but the accounts in
respect of two of the parcels of goods sent to him for
sale on commission were as a matter of fact entered
as having heen made in respect of the shop business,
and he put down in the accounts the two items of
goods Rs. 313 and Rs. 700 as being goods purchased
by him, and in making up the accounts for  that
year these were taken upon the assets side of the
account and figured in the profit for the year. They
should have gone into that account which deal with
the commission bhusiness, in which case they would
not have been put down as coming into the business
as assets at all. The result was that for the year
1931-32, if the statement of facts be correct, he had
to pay income-tax on a sum which had been arrived
at by accounting these two items as receipt, and so
he paid income-tax on a sum of Rs. 313 and Rs. 700
which he need not have paid if he had made up his
books correctly. After the closing of the account
for 1931-32 and the payment of income-tax, he dis-
covered his mistake and now seeks to deduct those
sums in the present account for 1932-33, and the
ground upon which he claims to be entitled to deduct
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1957, them is that if he paid tax on them he would be pay-
Moremao iNg tax twice over. This argument is not tenable.
Hma  (On a proper application to the Commissioner of
If' Tncome-tax, the Commissioner of Income-tax would
Comwts- he entitled to find that in respect of the year 1931-32
Irommraz, the assessee had paid more tax than he should have
Bowr  paid, and in making up the account for 1932-33
Omisen. . (which is the year under consideration) he need not
include these sums at all; but he cannot do 1t both
e ways. His proper remedy should have been to go to
C. 7. the Commissioner in the matter of the accounting
year 1931-32, show to the satisfaction of the Commis-
sioner that in respect of that year he had made a
mistake in making up his accounts and get a refund
of the income-tax in respect of the assessment for
1931-32. He cannot recover it in the accounting for
1932-33. The Commissioner was right 1in  our
opinion in his finding, and to the question *° Whether
the disallowance of the claim for deductions of two
‘sums, namely, Rs. 318 and Rs. 700, is legal”’, I
would answer it, in agreement with the Commis-

sioner, in the affirmative,

The second item in respect of which the assessee
claims a deduction from the amount upon which he
is to be assessed is in respect of some monev that
appears to have been stolen from him. In the
accounting vear 1931-32 he was sending some of his
money to the bank and sent it by a messenger in his
employ. The money disappeared, and the assessee
seems to have been under the impression that the
employee had embezzled the monev, with the result
that there was a criminal trial. The criminal court
held that the money had not heen in fact embezzled
by the employee hut had heen stolen from him by a
coolie. Tn my opinion. the decision of the Commis-
sioner that the loss did not occur in the vear of
accounting (1932-33) is one of the facts which is fatal
to the contention of the assessee. But quite apart
from this, a loss, in my opinion, whether by embezzle-
ment or whether hy theft, is not one of the allowances
which is available to the assessce vnder section 10 of
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the Act. Tt is true that there is a decision of this 1830
Court in Jagarnath Therani v. Commissioner of Moo
Income-taz(t) in which the facts were that the logs Hma
was produced by embezzlement, and the learned g
Judges there held, and I am at some difficulty to Cowms
understand the reasoning upon which the decision Ixooxe: STAX,
was based, that the loss was incidental to the conduct B?;n*f‘
of the busmesrq and allowance ought to be made on Orsss.
that basis. Tn my opinion the decision in that case , .
was erroneous, but the Whole decision was based upon Tseeeu,
the fact that the loss in that case was by embezzle- © 7.
ment and it can he distinguished from this case very

clearly, becanse in this case the loss was by theft, and

not by embezzlement. The test of whether a claimed
allowance is or is not allowable is to be found by
referring to the Act itself, and section 10 sets forth

a list of permissible allowances. They are specified

in sub-section (2). Paragraphs (3) to (»iif) of that
sub-section admittedly do not apply and this parti-

cular loss cannot he classified under any of the items

in that particular sub-section. Paragraph (iz) is as
follows :

“ any expenditure (ot heing in the natuve of capital sxpendiﬁure)
incurred salely for the purpese of earning such profifs or gains.’

Now, I have failed altogether to understand how &
theft can be considered as expenditure, and in any
case the reference to f;he ““ expenditure incurred
solely for the purpose of ** must refer to the mind of
the person who is claiming allowance. It cannot
refer to the mind of the thief. When money is
* stolen, the person from whom such money is stolen is
parting with the money unwillingly or unknowingly
and he cannot be said to lose the money for the
purpose of earning such profits or gains. A theff
therefore clearly is s outside this paragraph, and it was
on this paragraph alone that the claim to the allow-
ance was based. Mrs. Tall has in support of her.
argument quite reasonably, in my opinion, said that
if an embezzlement was rlghtly to he considered as -
an expenditure the same reasonmg by which 1t was

(1) (1925) T. L. R, 4 Pat. 885,
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so held would also apply to a theft and therefore
oo 1rged that the decision to which T have referred ought
to he considered as much an authority in favour of a
claim for allowance hy theft as it expressly was for
an allowance by embezzlement. I think this argu-
ment is sound, and for that reason I am of opinion
that the decision of Ross, J. was erroneous. But the
decision itself was hased on a case of embezzlement
and it was reasoned on the basis of embezzlement
and therefore it is not an authovitv for the pmposi~
tion that loss by theft is equally allowable. T would
make the same observation in respect of the dissent-
ing judement of Avyar, J. in the case of Rumaswam?
Chettiar v. Commissioner of Imcome-tan, Madras(?).
Tn that case there had been a loss which was incurred
by theft of money in a monev-lendine business, and
it was held by the majority of the learned Judges
that that could not he allowed for in computing the
income-tax. The dissenting judgment of Ayyar, J.
was on somewhbat the same lines as the decision of this
Court in Jagarnath Therani v., Commissioner of
Income-taz(?) and is to my mind equally open to
objection. Should a case arise in which a claim to
loss hy embezzlement is made, it will he necessary to
reconsider the decision in Jagarnath Therani v.
Commissioner of Income-tax(?).

In my opinion the Commissioner of Tncome-tax
was_right in d]qa!]nwmq this claim, and the answer
to the second question * Whether in the circuom-
stances the sum of Rs. 2,365 qhmﬂd be lawfully
deducted from the assessee’s returns  should, in my
opinion, he in the negative. The assessee havine
failed must pay the costs of the Department, which
we assess at rupees one hundred and fifty.

Acarwara, J.—1T agree.
J. K.

Order accordingly.

,,,,,,,, 4

(1) (1930) I. L. R. 53 Vad, 904
(?) (1925) 1. L. R. 4 Pat, 385,



