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Tlieir Lordships will liumbly advise His Majesty 
that this appeal should be dismissed with costs.
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Codf of Criminal Procedure, 1898 (Act V of 1808), sec
tions 476 and -1760— order directing prosecution passed hy 
an appellate court under section 4 7 6 5 , if  appealable.

An order passed on appeal under section 476B  of the  
Code of Criminal Procednre, 1898, is not appealable.

Akamadar B,ahman v . Dioip Ghand GJiowdhuryi'i-), 
IlikmatidlaJi Khan y. Scikina Begami^^), Moideen Roiotlien v. 
Miyassa J’-ukwarOi). Goviful H a fi  Prahhu Mirashi  v. 
Empefor{A}^ Ma On. KJim V;"'N. K.  Af. Firm(5) and Muham-  
■livid IdriH V. T/^e Oro/vr/i(5), foJlowed.

Iian,]it 'Narayan Sifurh v. R a m  BuhadnrlJ) and Nar ay an 
Meher v. Uluma Meher( ’̂y, overrule(\.

Appeal fI'oni a-n appellate order passed under 
section 476B of the Code of Criminal Procedurej 1898.

^Criminal Appeal no. 3 of 1937, from an order of A. D., Banarji, 
KKq,, DiBti-ict Magistrate, of Patua, dated tlie ^th 1937.

(ir im T V  i .  L. R. 55 Cal. 765.
,{2) (1930) I. L: R.: 53 A ll 416.
(8) (1928) I, K  R. 51 Madv 777.
(4) (1934) I. L. B. 59 Bom. 340.
(3) (1927) I. L. Pv. 5 Rang. S23.
(6) CI024) I . L. E. 6 Lah.'5G.
(7) (192r.) I. Ti. H. fi Pab. 2f>2.
(8) (1930) I. Tj. R. K) Pat. 440.

Sir
G eohge
R ankin.

1937.

N om m h tr,



1 0 THE INDIAN LAW REPORTS, [ y OL- XVII-

1937.

KESirARI-
iiAjn>A.N
E amani

V.
K i n g -

Empeeob.

The case was first heard by Madan, J . who 
referred it to a Division Bench by the following 
judgm ent:

The sipplieant Kesbarinandan was pi-oseciition witness in a criminal 
ease brought against the opposite party who were acquitted on appeal. 
The opposite party applied before the trying Magistrate for the prose
cution of the applicant for perjury. This application was allowed on 
appeal by the District Magistrate, and this Court is being moved 
against that order. Mr. K. N. Moitra for the fipph’cant informs me 
that ]iis intention was to file an application in revision against the 
District Magistrate’s order, and he maintains thaii that is in fact the 
correct procedure \Fluoh ought to be followed. H e, however, converted 
the applicatian into an appeal on the strength of llanjih Narayan Singh 
V. Ram Bahadur{^) where a DiviBion Beneli of this Court has held 
that where the trying court rejects an application for prosecution, 
but the appellate court allows it, there is also an appeal against the 
order of the appellate court, in which case the present appeal ought to 
have been filed before the Sessions Judge, and not before this Court. 
The decision mentioned above was followed by another Division Bench 
of this Court in NaTa,yan Meher v. Dhana Meherl}) but the attention 
of their Lordships in that case was not drawn to a case of this Court, 
Eavichandra PadM v. King-Emperor( )̂ where Macpherson, J. doubted 
the coTrectness of the earlier decision and suggested that on a proper 
case arising that authority might require re-examination by the Patna 
High Court. Since then all the other High Courts of India have 
dissented from the view taken by the Patna High Court and have held 
that no appeal lies.

I  would refer to Ahamadar Rahman v. Dioip Chand Chow- 
dhimi(i), Hihnat-Ullah Khan v, Salcina Begani(-i), MoideGn Eourthen 
V. Miycma Pulavar[f>), Govind Hari PrcMu Mirashi v. Em‘peror{1), 
Ma. On Khin v. N. K. M. Fir?n{ )̂ and MuJianmiad Idris v. The 
Cromif'i). In all these cases, except the Lahore case, the Patna 
authorities have been referred to but not followed. I  therefore find 
this is a fit case for reference to a Division Bench which may consider 
whether the matter is suitable for being placed before the Full Bench.

The case then came on for hearing before James 
and Madan, J J . who referred it to a larger Bench.

On this reference.
(1) (1926) I.
(2) (1930) I.
(3) (1928) I.
(4) (1927) I.
(5) (1930) I.
(6) (1928) I.
(7) (1934) I.
(8) (1927) I.
(9) (1924) L

L. R. 5 Pat. 262. 
L. R. 10 Pat. 446. 
L. R. 8 Pat. 428. 
L. R. 55 Cal. 765. 
L. R. 53 All. 416. 
L. R. 51 Mad. 777. 
L. R. 59 Bom, 340. 
L. R. 5 Rang. 523. 
L. R. 6 Lah. 56,



K. N. Moitm, for the appellant: An order 
passed on appeal under section 4765, Code of Criminal keshasi- 
Procedure, is not appealable. Siam

VOL. X V II,] PATNA SERIES. 11

The decisions in Ranjit Narayan Singh v, B,am king- 
BahadurQ), Faujdar Rat y. The King-EmferorP)
and Narayan MeJier v. Dliana Meher(' )̂ are contrary 
to the meaning and scope of section 476B. The 
correctness of the decision in Ranjit Narayaii Singh 
V. Ram Baliadufi^) was doubted by Macpherson, 
ill Ramchijidm Padhi Y. King■■Em'})e7'07'{̂ ).

1 YQ\y ovi Ahamadar Rahinan Dwip Chand 
Ckotudhnry(^), Govind Hari Prahhu Bfirashi v. 
Em'peror(^), Moideen Rowthen v. Miyassa P'ulavar(^), 
Bihnat'iillah Khan v. Sakiua Begam{^), Muhamriiad 
Idris V. The Crowni^) and Ma On Khin  v. N. K. M. 
Firm(^̂ )̂.

The Assistant Governriient Advocate, for the
Crown, conceded that no appeal lay.

s. A. K.

Courtney Terrell, C .J., J ames and Manohar 
Lall, J J .—The appellant Kesharinandan moved this 
Court against an order of the District Magistrate 
directing his prosecution for an offence under section 
193 of the Indian Penal Code passed in an appeal 
from the order of the Sub-Deputy Magistrate of 
P atna  City refusing to take action under the proyi- 
sions of section 476 of the Code of Criminal Procedure.
Upon the appeal being placed for final hearing before 
a Judge of this Court, a preliminary objection was

{1} ;(1926);,i.' R. 5 m .  2Q2. ~ , v ■
(2) (1II35) 7 Put, L. T. 199. ^
(3) (1930) r. L. R. 10 Pat. M6.
(4) (19:28) I, L. R. b Pat. 428.
(f)} { m m  T. L. R. 05 Cal. 765.
(()) (1934) I, L. R. 59 Bom. : 340.

: (7) (102H) T. L. R. SI Mad. ;777.
(8) (lOaO) I. L. R. /)S AU. 416.
(0) (192 i I T. L. R. 6 Lah. 56.

(10) (1927) I. L. R. 0 Rang.' 523.
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,1937. taken on behalf of tlie Crown that the appellant 
ought to have appealed to the Sessions Judge before 
coining to this Court. The objection was apparently 
based upon the decision of this Court in Uanjit 
Namyan Singh v. Ram Bahaduri}) which was 
followed in 'Narayan MeJier y . Dhana Meher{^). I t  
was brought to the notice of the learned Judge before 
whom this objection was taken that this view of the 
law has been dissented from in almost every ‘other 
High Court in India whereupon he referred the case 
to a Division Eench, which, in view of the importance 
of the question involved, has referred the matter to 
this Full Bench.

Before dealing with the cases which cluster 
round the section, it is necessary to read and consider 
the relevant sections themselves. Section 476 is a. 
general section which gives the court (civil, criminal 
or revenue) the right to take action against any 
person where the court is of opinion that it is 
expedient in the interest of justice that an inquiry 
should be made into any offence referred to in section 
195, and it also empowers such a court, after any 
preliminary inquiry which it may deem, fit to make 
and after recording a finding to the effect that it is 
expedient in the interest of justice to do so, to make 
a com.plaint in writing as provided in the section. 
It is important to note that the concluding words of 
the section, which have given rise to some confusion, 
are that after a complaint has been ma,de the court
" shall foi’ward tlie same to a Magistrate of the fii'ht class having 
juriKdioticn, and inay take sufficient security for the appearance of 
the accused before such Blagistrate, or, if the alleged offcnce ia non- 
bailable, may send the accused in custody to such Magistrate, and 
jnay bind oyer any person to appear and give evidence before such 
Magistrate

When this has been done, the person aggrieved by a 
complaint being ordered to be made against him' or 
the person on Vv̂ hose a^pplication the Court has refused 

r i)7 5 2 6 r r 'L T ~ R ~ P lt7 " 2 6 2 ~  ~ ~  —
(2) (1930) I. L. R. 10 Pat. 446.



VOL. X V II.] PATNA SERIES. 1 3

1937.

L a i x , J J .

to make a complaint is given a. right to a.ppeal to th e _______
liigher authority under the provisions of section 476/?. e-eshabi- 
That section is very clearly worded. I t  says that

“ any person on whose application any G iv ii. Tievenue or C-riminal Kihg-
Court has refused to make a complaint, or against whom such a Empeeob.
c.omplaint has been made, may appeal to the Court to which such 
former Court is subordinate and the superior Court may thereupon 
dii'ect the witlidrawal of the complaint or itself make the complaint c . J .,
w h ic h  the subordinate Court might h a v e  made u n d er  section 476, and J am es

if it makes such complaint, the pro-visions of that section shall apply a n d

accordingly ” ’ Mi^OHA^

(to quote only the relevant words in the section).
The last provision in this section underlined above 
has been taken, by this Court, in the decisions under 
consideration, to mean that the person against whom
the complaint is made by the appellate Court has
further the right to appeal under section 476B. In 
our opinion this is not the meaning. The words 
clearly mean that after a complaint is made on appeal 
the procedure to be followed in forwarding the com
plaint and the accused and in taking recognizance 
from, a witness shall be as laid down in section 476.
This matter appears to us to be very clear and but for 
the decisions of this Court which we now proceed to 
consider it would be difficult to conceive that any 
other interpretation could be put on it. The first 
decision of this Court on this point is in the case of 
Faujdar Rai v. The King-Emfp/rori}] where a single 
Judge of this Court dealt with the matter which arose 
before the revenue courts in this way. A Gollector 
acting as a revenue court had set aside an order of 
the Sub~I)eputy Collector refusing to make a coin- 

; plaint against the petitioner in that case and himself 
directed the l lin g  of a formal eomplaint. There
upon the petiti^ appeared before the
Commissioner and ypresented an appeal. The Com
missioner refused to .entertain the appeal on the 
ground that no second appeal lay to him. Against 
that order the High Court was moved and the learned

(1) (1925)'7 Pat. L. T. 199.



_ Judge, wlio decided that case, held that the 
Kesham̂ Collector acting as a revenue court wa,s subject to the 
S ot superintendence of the High Court and that his order 

was revisable under section 115 of the Code of Civil 
EmpS oe.. Procedure. He also held that the High Court had 

 ̂  ̂ jurisdiction to interfere under section 107 of the then
Govenmient of India Act, and inasmuch as the 

James Collector had refused to apply his mind to the 
AND evidence which was in favour of the petitioner the 

manohab High Court held that the Collector had refused to 
‘ exercise the jurisdiction vested in him and therefore 

set aside the order acting under section 115 of the 
Code of Civil Procedure as well as under section 107 
of the Government of India Act. Towards the end 
of the judgment there is a paragraph which states 
that “ under section 4765 of the Code of Criminal 
Procedure it appears that when an appellate Court 
sets aside the order of the original court, the party 
prejudicially affected lias a right of appeal to the 
Court to which appeals from that appellate court 
ordinarily lie ” . This was entirely obiter dictum 
and not at all necessary for the decision of that case, 
which was indeed decided upon its own facts.

The other ca,ses which are referred to in the 
referring order are an authority for the proposition 
that a first appeal will lie again from an appellate 
court’s order under section 4761? when it directs the 
filing of a complaint on reversing the refusal of the 
first court. As indicated above, in our opinion this 
view is wrong. The crux of the matter is very 
clearly set out in the judgm,ent of the Calcutta High 
Court in Almmadar Rahman v. Dwi/p (Jhand 
ChoindJmryi}-) where Rankin, C .J. has dealt with the 
question exhaustively and with great respect we 
adopt that decision. In  our view it wa,s never the 
intention of the legislature to provide two first 
appeals; the language used by the legislature gives no 
warrant for the contrary view. The decisions of the
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other Higli Courts in Ilikmat-ullah Khan v. Sakina _ 
Begumi}), Moideen Rowtken v. Mkfassa Pidamr{^), 
(xovind Hari Prahhu Mirashi y .  l^mf eror{ )̂, Ma On 
Khin  V. N. K . M. Firm{^) and M.iihammad Idrds v. 
The CroW7i( )̂ are also to tlie same efect.

We, therefore, answer the reference in these 
terms that the decisions of this High Court reported 
in Ranjit Narayan Singh v. Ram Bahaditr{^) and 
NarmjcMi Meher v. D ham  Meher(>), were wrongly 
decided, that the appellant has no right to prefer an 
appeal against the order of the District Magistrate 
passed under section 476B of the Code of Criminal 
Procedure.

This appeal will now be treated as an application 
in revision and will be heard by a single Judge of this 
Court in the ordinary course.

Order accordingly.
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APPELLATE CRIMINAL.
Before Courtney Terrell, C J .  and Manohar Lall,  J .  
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Code of Criminal Procedure, 1898 (Act V  of 1898), sec
tion  — admission made hy 'party^ how far admissible—  
admission hy accused, no t amounting to confession, i f  admis-  
sihle— Evidence Act,  1872 ( i c t  1 of 1872): section legality  
o fo o m p u T is o n o fh a n d iD r i t in g h y J 'u d g e .

;^l>eath Reference 110. 45 of 1937 and Criminal Appeal D.d, 368 of 
1937, from ;tlie: order of J .  A. Byers, E sq., l.c .s ., Sessions:: Judge, 
Ganjam-Piiri Division, Berhampore, dated the IStli of September, 1937.
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