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they had or could have access to their property. In 
my view it masters not whether access can be given to 
them, b: ap-e thc-e buildings seriously infringe one 

uNiOTALiir̂ £ their most valuable rights, namely, a right o f access 
Dwabka to the liiglr.vay along the whole length o f their 

boundary. In mj- viev/ these constructions are a 
serious infringement o f the plaintiffs' rights, and that 
being so, the latter was entitled to insist on their 
removal.

For the reasons which 1 have given, 1 am satisfied 
that Dhavle, J. w’as right in holding that the munici
pality had c\ceoded their rights in leasing the pro
perty to defondc'nt no. 1 and that the lease gave the 
latter no )i^;iu to erect these structures to the pre
judice o f tno plaintiijs. That being so, I  would 
dismiss this appeal with costs.

Fazl A ll, J .— I  agree.
A 'p 'p e a l d is m is s e d .

s. A. K.
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B ihar T cn a a cy  A c t ,  18f5 (A ct V l l I  o f 1885), section  60, 
scope and appUcabiUtij o f— arrears o f ren t— proprietor's right 
to such arriars devolring on, his h d r— cld tr son registered  
w id er B l yja l L aud  R tg iitra iion  A c t , 1876 {B en g . A c t V II  
of 1876)— i>iut fur ren t hy cld tr son — ten a n t’s p lea that ren t 
was due to yoih tger so,i a h o , ulietJitr tenable.

L * Appeal fir^a D°crfs no. 32 of 1937, from a decision
o£ Babu N ill-aiit'. 1 ' " t h i ,  Suboi-lir- Jurlf̂ e of Arrah, dated the 24ih 
September, HOC, 's g  a d..Ci.ion of Babu Jugal Kishore Prasad,
Munsif of Buj.ar, d^ted the /th August, 1935.
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B'ihar Ttnancjj Act, 1SS5 (dct V I I I  o/ 1885), section 60, 
scope mid cm'pl^cahilily of-ari'cars of rent—-proprietor's fight 
to si’ch ari'eu/'s defohinjf on h;s jLek~~elder. son registered 
n v d c f 'Bonfifd Luud  ̂ Ecgiskidi^ot'L Aat, 1876 {Beng. Act V l l  
of 1876)—.a.at ]v'r rani by ehlor son—teiiani’s plea that rejit 
was due to yonvger sow also, tolictiier tenable, .

. Appeal a.'ory iip]:tellutci o i  oi' W37, iiom  a decision
of i>a]ju NilI::-iTji:a Sul Judge of Arrali, dated the 24th
Septerniier, i.l.'iiO, I'evc-rtr.ijff ;i ( < i oi JJahii Jugal Kishore Prasfid,.
M’unsii of J iu w , dated the: lA \i£,usfc, 1935.



The registered proprietor of an estate is not barred from ip9.
obtaining a full decree for the rents due to the estate to the
extent of the interest foi  ̂ which he is recorded notwith- pi^^ab

standing that he may in reality have title to a smaller
interest or even to no interest at all. M ah a r a ja

B a h a d u r

Shyafna Gham i Bhattacharjee v. Mustafizar Eahm anW ,
followed. P b a s a p

• ' ' Si n g h .
Nagendm Nath Basu v. Satadalhmni Basui^) and Rat

Brindahm Pmsad v. Rdi Banku Bihari iHitra(3), distingmBhed.

Section 60, Bihar Tenancy Act, 1885, is intended to apply 
to cases where rent has accrued due to the proprietor of an 
estate and is still unpaid. The fact that something happens 
to the proprietor will not affect the character of the rent or 
the nature of this liability, nor will rent cease to be rent due 
to the proprietor,

Sfish Ghunder Bose V. Nachim Kazi{^)y VdenQdi to,

i? was the proprietor of an impartible estate in which the 
defendants held an occupancy holding. On K ’& death th® 
estate devolved on his elder son R. The name of R was 
registered as sixteen annas proprietor under the Bengal Land 
Eegistration Act, 1876. R instituted a suit for an'ears of rent 
for four years. The rent for the first three years had 
accrued due in the life-time of K.  The defence was that R 
and B,  the younger son, both were entitled to the rent of the 
first three years, and the suit for the whole rent by B alone 
was not maintainable.

Held,  that the defence was barred under section 60 of 
the Bihar Tenancy Act, 1885.

M um vw iat Nan& Kuer Y. Jodhan Mahtoni^), followed.

Hani Jagadamha Kum an  v. Wazir Namin Singh(^} and 
Aparm  D eh iy . Sree Sree Shiha Prasad Smgr/i(7), distinguished,-
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Appeal by the defendants.

(1) (1917) 41 Ind. Cas. 769.
(2) (1899) I. L. Pu. 26 Gal. 636.
(3) (1934) I. L. R, 14 Pat. 352.
(4) (1900) I . L. B. 27 Cal. 827, F. B.

^ )  (1921) 6 Pat. L. J. 668.
(6) (1922) I. L. R. 2 Pat. S19; L. B. 50 Ind. A™. 1.
(7) (1924) I  L. R. 3 Pat. 367. -
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1980,. The, facts of the case material to this report are 
set out in the judgment of Eowland, J.

The case was first heard by Wort, J . who 
referred it to a Diyision Bench by the following 
judgment:

W oE T , J.—1 propose to refer tliis matter to a DiYision Bench as 
a large number of cases of similar kind are before the Court at the 
present moment. Ihe suit was for ren.t for the years 1388 to 1341 
by the proprietor of an impartible estate. Ihe late proprietor died 
in the year 1340. It is, therefore, contended by the defendants that, 
as the rent accrued due did not by accretion become part of the 
estate, the present registered propristor is not entitled to recover. 
Rani Jagadamha Kumari v. Wazir Narain Singh{l) and Afama Debt v. 
Srse Bree Shiba Prasad Singh(2) are clear authorities for the proposition 
that the rent which accrued du& to the late proprietor is not recoverable 
by the present proprietor as such but by the_ legal representatives or, 
as in this case, by the whole of the joint family. Section 60 of , the 
Bihar Tenancy Act is pleaded by the plaintiff. The question is— ŵhat 
is the meaning of the expression “ where rent is due to the proprietor ” ? 
It is contended by Mr. Sinha on behalf of the plaintiii-respondent that 
it ie merely descriptive and that it means “ where rent, is due to 
the proprietor, manager or mortgagee of an estate ” in contradistinctiou 
to rent being due to any other class of persons, and that for the reason 
that the section proceeds to make provision for the recovery of the 
rant by the registered proprietor. I must say there is a lot to be 
said for that argument; but there is also something to be said for tlie 
other argument that where rent has not been due to the proprietor 
suing, section 60 of the Bihar Tenancy Act does not apply and the 
cases to which I have already referred are relied upon.

As I have already said, this matter will be referred to a Divisioa 
Bench for decision.

On this reference.
D. iV. for the appellants.

S m U l M adhab M u llio k  and 5. P. S in h a , for the' 
respondeBt.

R o w la n d , J.—-This appeal, which at first came 
before a single Judge of this Court and was referred 
by him to a Division Bench, arises out o f a suit for 
the rent of the years 1338, 1339, 1340 and twelve 
annas kist o f 1341, The plaintiff is the proprietor o f  
the Dumraon estate and the defendants are tenants

(1) (1922) I.; L. r ! TPat. 819/ l . R. 50 I n d T w  j  ~  ‘  ̂ > '
(2) (1924) Iv L. E. 3 Pat. 867. '



having an occ ..ncy holding directly linder the estate 19S9. 
without the intervention o f any intermediate teniii'e. "
The proprietor, at the time when the rents ot‘ the first prasad
three years in suit accrued due, was Maharaja Baha- 
dur Kesho Prasad Singh, who died in September, Bahadur
1933', and the estate, which is an impartible R aj, 
devolved on his elder son, the present plaintiS-respon- p 
dent. There was also a younger son, Kumar Biswanath 
Prasad Singh, who did not succeed to the estate, but j .
became, along with his elder brother, the heir to the 
personally acquired properties o f the late Maharaja.
The contention of the defendants was that rents due 
to the estate were such personal properties, and on 
the death o f the M aharaja the persons entitled to 
those rents are the two brothers and not the elder 
brother only. Therefore, it is said, the elder brother 
alone cannot sustain this suit for the sixteen annas 
rents. The younger brother has not been impleaded, 
nor has he intervened. The Munsif gave effect to 
the contention o f the defendants and gave the plain
tiff a decree for the rent o f twelve annas kist o f 1341 

.only; but on appeal the Subordinate Judge has 
decreed the entire suit, taking the view that section 
60 of the Bengal Tenancy A ct precluded the defen
dants from resisting the suit o f the plaintii! who is 
registered as sixteen annas proprietor by the plea 
that the rent is due to any third person.

The position taken up by the Subordinate Judge is 
supported by a very long series of authorities o f 
which at this stage I may refer to M -usam niat N a n d  
K u e r  Y. J o d J im  M a h t m i} )  as the leading case of this 
Court. In  this case it was held that the person 
registered as proprietor under the Bengal Land 
Registration ; Act, 1876, is entitled to recover : rent 
from the tenants without any further proof o f Ms 
title to it, and the tenants are not entitled to plead 
that the registered proprietor is not in fact the
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i m ,  proprietor and tliat the rent is due to a third person.
The contention of the defendants was based on R a n i  

Prasad Ja g a d a m b a  K u m a r i y. W a z ir  'N a ra in  S in g h {^ ) and
y. S ree S re e  S h ib a  P ra s h a d  S in g h {^ ).  

In the former of these cases which was decided by 
their Lordships of the Privy Council, the dispute was 

Pbas4i> between a widow, who was the personal heir of the
SiKGH. |g_|.g ]̂ oj(ier of an impartible estate, and a somewhat

Eowland, j . distant agnate who succeeded to the estate itself by 
primogeniture, and the decision was that certain 
moveable and other properties which had been self- 
acquired by the late Baja were to be regarded as not 
incorporated in the estate, and therefore, should pass 
to his widow and not to the new holder o f the estate. 
In the Patna decision a Bench of this Court applied 
the principle to rents which had accrued due during 
the life-time of the last holder of an estate, and it 
was held that the person entitled to moneys due on 
account of rent of this kind was the widow, that is to 
say, the personal heir and not the agnate on whom the 
estate devolved. In neither of those cases was there 
any question of section 60 of the Bengal Tenancy Act, 
The latter case, it is truê  dealt with certain rents, 
but they were not agricultural rents; they were rents 
and royalties in respect of coal mines, etc., and were 
governed by the [Transfer of Property Act. It may 
be conceded that any realizations made by the new pro
prietor on account of rents accrued due in the life-time 
of his father are not and will not be his exclusiye 
property and that his brother is entitled to share in 
the enjoyment of any such receipts. But the decisions 
under section 60 of the Bengal Tenancy Act make it 
quite clear that the registered proprietor of an estate is 
not barred from obtaining a full decree for the rents 
due to the estate to the extent of the interest for which 

;  he is recorded notwithstanding that he may in 
reality have title to a smaller interest or even to iio

(1) (1922) I. L. B. 2 Pat. 819; 50 Ind. App. 1.
(2) (1924) I. L. E. 3 Pat. 367.
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interest at all.. For instance, in S h y a m a  G h a n m  
•B hattacharjee  v. M u s t a f im r  R a h a m a n i}), in spite o f ""ba^T" 
a finding of fact »by the Courts below that th e / 
plaintiff was not entitled to get his name registered as mah!uaja 
heir o f Naba Chandra nor in respect of the third share 
o f Ram Kant the H igh Court applied section 60, 'ymx^ 
held that the above plea could not be entertained in 
a rent suit and gave the plaintiff a full decree. I t  
is not necessary to multiply the citation o f decisions 
which are very numerous.

Mr. D. N. Varma for the appellants contended 
that the plea excluded by section 60 was a plea that 
the rent was due to any third person as proprietor.
In support o f this he referred us to cases in which 
rents which had accrued due to the proprietor o f an 
estate became in certain circumstances payable to a 
person who was not the proprietor. I t  has been held 
in some cases that such a person was not required to 
be registered and was not barred by section 78 o f the 
Bengal Land Registration A ct from recovering what 
was due to him. The decision in N a g e n d ra  N a th  
B a m  V. S a ta d a lb a s in i B asu (^) was a case in which the 
arrear o f  rent fell due in the life-time o f  a registered 
proprietor, and on his death, the debt o f course 
became the property o f his heirs. The latter 
alienated the property within two months, but with
out assigning the arrears o f rent. They were 
permitted to sue for those arrears, the Court observing 
that they were not suing as proprietors but as the 
legal representatives o f the late registered proprietors, 
and section 78 does not apply to such a case. This 
is a stronger case than the decision o f this Court in  

M ( d  B r in d a b a n  P r a s a d  Y . R a i  BanJcu B ih a r i  M it ra i^ ),
■in ' w^ suit had been. instituted by registered
proprietors one o f  whom died during the pendency o f 
the^suit.,: It 'w a s held that the' fa ct o f  his: heirs-ndl^;'
^ ~ W ( W 1 7 ) l l I n d .  Gas. m  ^

(2) (1899) L I/. B. 26 Cal. 636.
(8) (1934) I, L. B, 14 Fa,i m
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1939. yet having got registration o f their names did not 
"em T™  bar them iinder section 78 of the Bengal Land Regis- 

fEASAD tration Act from obtaining ^ decree which they 
iiAHAHAJA claimed in the capacity o f his heirs and representa- 
Bahadur tives. But these cases were not cases under section 

60 of the Bengal Tenancy Act at all. They fell to 
. be decided under section 78 of the Bengal Land

Beg'istration Act. What we have to see here is not 
Rowland, j . ^yhether Kumar Biswanath Prasad Singh might have 

realised the money from the defendants if  he had 
claimed it from them before they had made any pay
ment to the Maharaja or had been sued by the latter, 
but what the position is in a suit instituted by the 
Maharaja in which the defendants are attempting to 
plead that the rent which they have not paid is due to 
the Kumar Shaib. Mr. D. N. Varma suggested that 
the claim for back rents was not really a suit for 
rent falling within the Bengal Tenancy Act but was 
a money claim, that what was due to the Kumar 
Sahib not being due to him as a proprietor was not 
to be regarded as rent. The argument on the face 
•of it does not appear convincing a.nd it seems quite 
impossible to accept it in face of the Full Bench 
decision of the Calcutta High Court in S r is k  C h a n cie r  
Bose V. N a ch im  K a z ii} ) .  That, it is true, was not the 
case of a legal representative of a deceased proprie
tor, but. it was an assignee of arrears o f rent from a 
proprietor. The contention was raised that the 
claim was not a claim for rent and was not excepted 
from the, cognizance of a Court o f Small Causes. The 
Full Bench negatived the contention. It was pointed 
out that the debt in its inception was clearly in respect 
of that which is known as rent, and the character 
which it had while it  belonged to the assignor wvas 
not changed when the right to it passed to the 
assignee: . But the main v argument on which M r. 
Varma laid most stress was that the opening words

fs g  THE INDIAN LAW REPORTS, [VOL. XVIIL
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o f section 60 '&id not apply to the rent claimed in this .
suit. The words, o f  the section are—  rama

. , a • , ■ Pa&S4I?
V W iiere rent is due to ,the proprietor, m anager or m ortgages o f -

an estate.”  M ahaeXja

First he contended that what is due is not rent.  ̂ This bam ean 
argument fails in view o f what I  have already said.
The next argument was that it is not "  due to the smoh. 
proprietor ”  o f the estate because it. belongs to the 
legal representatives o f the late proprietor-. Mr.
Varma had to choose between taking the position that 
the plaintiff could recover as much of the rent as is 
due to himself but not what is due to his brother, and 
taking the position that the whole claim in respect 
o f the years 1338, 1339 and 1340 should be dismissed.
H e adopted the latter contention: but it has implica
tions which make ns unable to accept it. I f  it were 
well founded, it would apply even in cases where a 
proprietor is succeeded by a sole heir and would lead 
to the conclusion that even such a person in suing foi 
back rents cannot rely on section 60 in support o f his 
claim. It would require us to draw a highly artificial 
distinction between rent due to a proprietor as such 
and rent due to the person who is the proprietor, hut 
due to him as the successor in interest o f hi? 
predecessor.

Had Mr. Varma’s argument taken the othei 
form, that the claim must fa il to the extent o f the shar£ 
o f Kumar Biswanath Prasad Singh, it would be 
equally untenable. Tor we should have the case thai 
some rent was due to the proprietor and some o f  i1 
was alleged to be due to a third person. That posi
tion is clearly within the terms o f section 60 . A. plaii] 
reading o f  the section indicates that it is intended tc 
apply to cases where rent has accrued due to the pro  ̂
prietor o f an estate and is still unpaid. The; fact 
that something happens to the proprietor, will liot,
J  think, afiecfc the character o f the rent or the nature 
*Qf this liability^ nor will the rent ceas^ to be r§il| due

V o l . x v i i i j ]  p a t n a  s e e i e s . 753
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to the proprietor. The contrary case to wliicli sec
tion 60 is meant not to apply is the case where rent is 
due to a temire-holder by an mnder-tennre-holder or 
raivat, or due to a raiyat by an under-raiyat. Now, 
it is not disputed that the plaintiff has got Himself 
registered as the sixteen annas proprietor o f the 
estate, and under section 60 he is competent to ^ive 
a sufficient discharge for all rents due to the estate 
or to its proprietor as such. The section goes on to 
say that—

“  the person liable for the rent shall not be entitled to plead in 
ilefencg to a claim by the person so registered that the rent is du® to 
any third person.'*

Mr. Varma’ s concluding argument was that this only 
bars a plea that the rent is due to some third person 
as proprietor; the answer is that those words of 
limitation are not to be found in the section itse lf; it 
bars a plea that the rent is due to any third person. 
To the argument that if  the rent in fact belongs to 
some third person, the section does not apply at all, 
the answer is that on this construction the whole sec
tion would be emptied of meaning. The plea which 
section 60 bars would only be barred i f  it fails on the 
merits. This is contrary to a very long series o f 
decisions.

In my Tiew the plea of the appellants is barred 
by section 60 and the decision of the Subordinate 
Judge should be affirmed and the appeal dismissed 
with costs,

Chattebji, J .— I  agree.

The whole controyersy in this appeal relates to 
the true construction of section 60 o f the Bihar 
Tenancy Act, particularly with reference to the 

- opening ;word&~T

'vrhere rent is due to the proprietor, manager or mortsMee of 
fia estate ° ® - ' -■



Mr. D. N.* Varma lor  the appellants contends that 
these words imply that, the section requires that the rama 
person to whom t^e rent is due must be the pxoprie- 
tor, manager or mortgagee of an estate. In the::MAHAkÂ A 
present case, it is said, the rents 'for the year 1338-40' 
which became payable to the late Maharaja devohed vxmy 
on his death not as part of his ancestral impartible 
estate on his eldest son, the present plaintiff, but as 
Ms separate property on his two sons and are there- 
■fore, due to them not as proprietors but as legal 
representatives of the late proprietor. At any rate 
the younger son admittedly not being a proprietor, 
his share of the rent cannot be said to be due to a 
|)roprietor. Consequently section 60 cannot apply.
The construction thus sought to be put on the section 
is, in my opinion, erroneous. 'As I  read the section, 
it seems to me that what it really requires is that the 
tenant should hold his land directly under the pro
prietor of an estate as distinguished from a tenure- 
holder or any other intermediate landlord. To accept 
Mr. Varma’s contention, it would be necessary to 
•decide who is really entitled to the rent sued for, but 
that is exactly the question which the Court is forbid
den by the section to entertain. To make the section 
applicable it is only necessary to see whether the 
tenancy is Held under a proprietor, manager or 
mortgagee o f an estate. I f  this condition is satiF f̂ied, 
the registered proprietor suing for rent shall be 

..deemed to be the person to whom the rent is due and 
ho plea to the contrary by the tenant will be permis
sible. Admittedly the plaintiff in this suit is the 
registered proprietor and, therefore, section 60 bars 
the plea that he alone is not entitled to maintain this 
suit, The fact that the rents for the years 1338-40 
accrued due during the life-time o f the late proprietor 

/'make?? no difference,^
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