
i l l  th e  M ad .]’as e a se  ju s t  r e f e r r e d  to . T h e  a p p e a l ,  ; ^989, 
i ! ■' , . 1 ' '  ai)OYe, r e m a in s  c o m p e te n t  a n d
Ijp.Q T in t  H aesam uehi

D asi

VOL. X Y III.] PATNA SERIES. 735

.r'ii
'i - , ' hi' is allowed. Tliere , ;>•

; ' 1 '-'  ̂ o:̂ ‘ t l ie  p la in t i f f  f o r  th e  Jj^qhapatri.
‘vi'iii'/h iih.e oOice w i l l  d e te r m in e  in  th e  l i g h t  '' ■ 

of ! O . - ' j ;  h ri in  th e  c ir c n m -
‘ ....................... ' i d  ! ’ '■ i t th a t  each, p a r t y  w i l l  .

i j is  COBtS t],irOIlS‘liOIlt.
i..j

'  d' N /: '" : : ', ' ' J . — I  ;:igre(3.

A fveal aUoived,

S .A .K .

.dLddfidddS iPATErrL 
Bejofe Harnes, G.J. and Fa?jl AU, J .  i939.

PATNA GITT M U N ICIPALITY M y , z i
August, 1, 8.

1).

, DWAB.KA PEASAD SINHA.^'

Bill ! Orksa /!6'tdl922 (B. & 0 . Act V I I
of 1 's 5S, C2 and 173— whether has
ail '< I t .‘I'va power to sell or lease roadway—sections 62
and ’ ) of-~(ywneT of land ahiilMruj on a roadway,
wlieUief I i access at all points on Us boundary.

The owiser of abutiing on a roadway is eniiitled l,o 
accsss to that roadway at all points aloDg the whole length of 

:tiis.boiir!dary... ^

^*1 ' '!< . to sell, lease, excbairge, or otherwise dispose 
(I ( i i '  V I -'"o tir  fdnnmissioners by section 62 of
II ! ' in ! i! 'Ill "iiij ) / (js d. A.ot, 1922, is not confined to

d i I ! I ' MilmhM)v the iQUincipality'ander that
i i ' I ' I I 1 1 i‘K' \dui/h is vested in the mumeipality

I I' i 1 1  ( I vCtK U > ( i ilic Act.

The worf ‘t laiicl’ ’ in section 62 inclndes a road.
'‘Lcttei::-; Patent Appeatno. 9 of; 1938, from a, decision of Mr. J îstice 

..AJjJavIe, dated'the'5th/of Hay,.. 1938, d  d  ' t ,



1930, But section 62 does not give an unrestricted power to
~~p the municipality; it does not give it a rigiit to lease a road

cS y or any part of it if such road is s^ill required for the purposes 
M u n ic ip a l i t y  o f  the Act, that is, as a public road.

tJ-
Dwabka Clause (/) of aection 172 of the Act must be read with
Sinha”  the preceding clauses and, therefore, the power of sale or of

leasing- given in that clause must be confined to cases coming 
within the general scope of the section.

Appeal by defendant no. 2 under clause 10 of the 
Letters Patent.

The facts of tlie case material to this report are
set out in the judgment of Harries, C. J.

S ir  S u lta n  A lim ed (with him R a i  G u ru s a ra n  
P ra sa d , Syed A H  K h a n , R a i  P a ra s n a th  and G ir i j a -  
ncmdan P ra sa d ), for the appellant.

P . R . D a s  (with him B . P .  S in h a  and D . L .  
N a n d keolya r), for the respondents.

Harries, G. J .— This is a Letters Patent appeal 
from a judgment of Dhavle, J. in second appeal 
reversing a decree of the lower appellate Court and 
restoring the decree of the learned Munsif which was 
in favour of the plaintiffs.

The plaintiffs were the owners of a property 
abutting on the Convent Road, Patna City. Between 
the metalled portion of the roadway and the plaintiffs’ 
boundary was a strip of land upon which a kachcha 
drain was at one time situate. Between that drain 
and the plaintiffs’ boundary wall was a narrow strip 
of land which has given rise to the dispute in the 
present case. The Patna City Municipality, which 
was defendant no. 2, executed a lease in favour of 
defendant no. 1 for a period of five years with a 
certain option to renew. Upon this strip o f land 
defendant no. 1 has erected a petrol pump and the 
other constructions complained of, and the suit was 
brought by the plaintiffs for their removal.

The plaintiffs at first alleged that they were "the 
owners of the narrow strip o f laEd betweea

736 THE INDIAN LAW REPORTS, [VOL. XVIII.
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kachcha ciraiil and tlieir boundary wall, but eventually 
they gave up that claim. They, however, alleged that 
the Patna City Municipality had no right to lease 
the land in question to defendant no. 1 and that 
latter had no right whatsoever to erect the structures 
complained o f and thus obstruct the plaintiffs' access 
to the roadway.

The main defence relied upon was that the Patna 
City Municipality had a right by statute to lease or 
otherwise dispose o f this land and that the plaintiffs 
had no right to object to what had been done in pur
suance o f the lease granted to defendant no. 1.

The learned Munsif held that the Municipality
had no right, in the circumstances o f this case, to 
deal with this land to the detriment o f  the plaintiffs 
and accordingly ordered demolition o f the offending 
structures. The learned District Judge came to a 
contrary finding and dismissed the claim. In second 
appeal Dhavle, J. held that the Municipality could 
not give the defendant no. 1 a right to erect these 
structures and accordingly he reversed the decision o f 
the lower appellate Court and restored the decision 
o f the Munsif.

On behalf o f the Patna City Municipality Sir 
Sultan Ahmed has argued that this strip o f land could 
be leased by the Municipality and that defendant no. 1 
could erect the structures now complained of. In this 
Court an attempt was made to show that this strip 
of land was something apart from Convent Road; but 
it is to be observed that throughout the proceedings 
in the lower Courts it had always been conceded that 
this disputed strip o f land formed part o f the road
way and was the property o f the municipality by 
reason o f the fact that the road vested in them. •

Section , 58 o f the Bihar and Orissa 
A ct , 1922, provides for the vesting of certa.in property 
In  the municipal cQmmissioners. Sub-clause {a )
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1 9 3 9 .  proYid.es tliat inter alia all loads within the mimici- 
"̂ PatnT”'  Polity, iiichidiiig the soil, the pavemeiits,_ stones and 

' birr other materials thereof, and all drains, bridges, trees, 
MxmcmiLvnY gyeptions, materials, implements and other things pro- 

•vided for such roads are to vest in the municipality. 
The word “  road is defined in section 3(^4) o f the 
A c t  and the definition is in these terms

'Vs,
Dwarka

E r a s .vd

SiNHA.

HAimiEs. 
C. .J. “  ‘ road ’ means any road, bridge, foot,way, lane, isquare, court, 

alley or passage which the public, or any portion of the public, has a 
right to pass along, and includei5, on both sides, the drains or gutters 
and the land up to the defined boundary of any abutting property, 
notwithstanding the projection over such land of any platform, verandah 
or otlier superstructure.”

It was the ca,se o f the immicipality that Convent 
Soad wa,s vested in the commissioners, and such has 
never been disputed by the plaintiffs. By reason o f 
the definition to vfhich I  have just referred, the 
Convent Road includes on both sides o f it the drains 
or gutters and the land up to the defined boundary of 
the abutting property. Some attempt was made in 
this Court to show that the kachcha drain lying 
between the metalled portion of the road and the 
plaintiffs’ boundary was the defin.ed boundary of the 
abutting property. In other words, Sir Sultan 
Ahmed has suggested that the strip of land lying 
between the drain and the plaintiffs’ property is the 
property abutting on the road and the side o f the 
drain is the boundary of the road. This point was. 
made for the first time in this Letters Patent appeal 
and has never been taken in the Courts below. 
Throughout the proceedings it seems to have been 
conceded by all parties that the defined boundary of 
this road on the side of the plaintifis’ property was 
the boundary vfall o f  the plaintiffs’ compound. In 
face o f the fact that it has always been the munici-: 

•palitys case that this strip formed part o f the road, 
they cannot now be heard to say that the strip is

■ vested in them as property other than part of the road. 
In my view there can be no doubt that the plaintiffs’̂ 
compound wall is one e f the defined boundari^js o f the
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boundary will fijrm, j3a,ii of tbe rajicl.
Bir SulioJi AJiified lias frn/tLer ar̂  

if 01 land be reg;irii8d pn;
iie\ ■ u. L '■> ■ >
lease ii- tu ■;Jei:eiuia]:it :K"). 1. l ie  
mniiiciDaJitv

I,' 1.

roa,d or pa.:rfc tiiereof, \xaA  he relioK ili: 
and 17"i(/) of Uj • ' !’ . > *
1922. It  will  be ; - s ' l k i "  d '' 
argiiiiieTit ba.aed on ru';;d.v  ̂ / d;; i.

Sectioi), 62 proyides tde
meeting may [*i . -
the purposes o f tills Act, a,nd may sell; lease, 
excliaiige or otiierwise dispose of any land ii-ofc 
required for siicli purposes or wiiicb lias fesea acqiiired 
by tbeia, for .tlie purpose of'/being leoiied., Accordijig 
to tbe a,|)p6lla.iits,'dliis' .gives .the' diiiiiiicipaJisy an 
iiniT^stricted ■ iydl o r*-l‘ ' . \ , r - ' f l i c t -
wise dispose of rijy ..v '̂d . i ' d^, ; , ’ y^ji-
deiits it liar A  . < > (■' ’ i iio
refero]i^( ’ ' r . > r . , j < d ’ iL :i-’y ;d.j'j tlie 
iiiiinic:' ;,dj  ̂ |) j > y ,'j.' ! ) ' - ■ not
include roads, xliere is  ̂ r ,- dliuQ of
‘ ‘ ■lajid ” in tlie Act, and tlie plirase

“ may sell, lease, excliango or oiierwiss dispose of any land ”

seems to be wide eiicmgii ixi r o a d b u t
even if it be beld d*'r 'wore ’ .r   ̂ nHd^de
a road, yet tlie 't dty lias not ' . d 'ed
right.to sell siieb rf^rb dt its ver, » the.
power given to the iiriiiiicipality by d‘2 is to.
sell,: lease;, eschaiige or othenr” ’ ‘ lose. of any land' 
not, required for any of tb,e pi of tJie Act. '■ I f
such land is still, reqiiii’ed fcff the purposes of
the Act, then it, Gaiinot, be disposed , o f , iind.er,' :. tiie 
powers given,by section .62d' ,t

, In, the present case, the, iiinnicipality: made m  
effort to sh«w„ that this, strip of lan,ddwas; iiO; loi!,ger
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required for any of the purposes o f t]ie Municipal 
Act, and indeed it would be very difficult for the 

uiTs municipality to establish such a case. The streets in 
municipaliiy Patna City are notoriously narrow, and it would be 

practically impossible to satisfy any independent 
body that any strip forming part o f such roads, no 
matter how narrow, was not urgently required for 
the use of the public. It was never the case o f the 
municipality that this strip was not required as a 
road or for other purposes o f the Act. The immici- 
pality’s contention has always been that they have a 
right to lease or sell the public road or any portion of 
it and that there is no real restriction to that right.

The contention that the municipality has an 
unrestricted right to sell a roadway or any portion 
thereof is a startling one, and in my view is contrary 
to the plain terms o f section 62. That section only 
gives them a right to sell or lease land if such land 
is no longer required for the purposes of the Act. 
Where a road is still required as a, road, the munici' 
pality have no right to sell it under the powers given 
by section 62. •

The commissioners are given certain powers by 
section 178 to close a road temporarily for certain 
purposes. It is expressly provided that if the com
missioners so close any road, they shall be bound to 
provide reasonable means of access for persons 
occupying holdings adjacent to such road. I f  the 
municipality had an unrestricted right to sell or lease 
roads, it seems somewhat strange that they have only 
a poAver to close roads temporarily, and such they can 
only do if  they provide owners o f adjacent property 
with means of access. It would appear that if  the 
municipality do not possess an unrestricted right to 
close a road, then they cannot possess an unrestricted 
right to sell or lease a road which might result in its 
being closed permanently. Placing the m^st favour
able construction to the municipality upon section 62, 
it cannot, give them a right to lease a road or any p a rt«



o f it i f  such road is still required for the purposes of 19S9. 
the Act, that is, as a public rocad. The municipality ' ~
have not e_stabiiFjied or even tried to establish that City 
this strip is no longer required for the purposes 
the Act, and accordingly they had no power to sell it dwaW  
under section 62. * pbasad

SXNHA.

The respondents have suggested that an extremely 
narrow construction must be placed upon section 62 a'T'"’’'
o f the Act. That section gives the commissioners a 
right to purchase or lease land for the purposes o f the 
Act, and it then goes on to give them a fight to sell, 
lease, exchange or otherwise dispose of any land not 
required for such purposes. It was argued that the 
power of sale, lease or exchange is confined to land 
which has been acquired by the municipality under 
this section and does not extend to land which is 
vested in the municipality by reason o f section 58 o f 
the Act. In short, it was argued that the power to 
sell or lease was the power to sell or lease lands which 
had been purchased for a specific purpose and which 
were no longer required for such purpose. This, in 
my view, is too narrow a construction, because the 
section in terms says that the commissioners may sell, 
lease or exchange any land subject always that such 
is not required for the purposes o f the Act. In my 
view the section does empower the commissioners to 
dispose of land whether acquired by them or whether 
such has become vested in them by reason o f section 
58; but such construction does not assist the munici
pality for the reason which I  have already stated that 
it has not been established that this particular strip 
was not required for the purposes o f the Act. For 
these reasons I am satisfied that section 62 o f  the Act 
did not give the municipality a right to execute the 
lease in,fa,vour o f defendant no.: 1. :

Sir Sultan Ahmed for the appellant relied also 
upon section 172{/), and he argued that this clause (/) 
gave the municipality an unfettered right to dispose 
o f any roadway whether such was required or not 
for the purposes o f the Act^

VOL. X V llI . ]  PATNA SERIES. 741



1939. Sectioil 172(/) is in these terms

 ̂  ̂  ̂ “ The Commissioners may—

' ('/) snlyjt'ct to tke pi'<3visions of any rule p i I ' l 'n
oLi, wirieh pi'operiy vested in tlie  Commission i m '  ̂ ! i I j

pjCi*SAfj i'Sase, sell or otlicrvrise dispose, of any properi\ i i' <1 '
SisHA. iTiisHionei’h iijid er cliinse ie) or any builcliugt l u  ! 1 t m i i

laiifl by tlio  OD m m issioiiers fo r u pn blii i i ! .  i '
in':,’)cs;:; raiy condition, as l:o flie  rem o v a l o f airy ' uil(’'iu  ii  ̂ u

C.. J .  !is; i-.o Hie descri|.>i.i.oQ of any i.iew 1)uildiiig' t  ) li i '
i.o ilis porioij \vi.tl.iin vrhit-.h siie.li nevr lia ild in g  aiitill i ].)I.O!;r-f!, a jiil
;i« !o ariT o ilier .it!;:iliter th a t th e y  d eem  l i t . ”

It is said that this clause i.ii term.s gi,'fC3 tlie ĉ pEi- 
missioners a right to sell any land used as a public 
road, subject to the provisions o f acy rule prescribing 
tl].e CGiiditions on which property yested in the com- 
jiiissiaiers may be transferred. It is said tiMit no snch 
.rules have been drafted.

If this chiiiise was intended to giye the coiiraii,S“ 
sioiiers an unrestricted right to sell, aiy' ’ or 
portion of the imd, it a,ppears to mo i,-ly
strange that it should have'been placed in Or v-vu'ffa 
in.which it is found. The preyioiis claiif-' i u '" , . to 
road improvements and iinprovements to p':\ p"'‘'vy 
ahuttiiig on the highway. In short, clauses (/a) li.i (e) 
are clauses relati,ng to schemes of town 
and iiii]3rovement. That being- so, it m’ 1 S 
na:tural to find that, the last okiise (/) ha,a aj.so some 
reference to road improvemeD,t a,nd deTelopm.eii&. 
The Qiarginal note to this clause i s :

“ PoM'er to construct, improve and provide 'sites on public roads ’ ’’ ;

and if this note y formed pa,rt o f the section, it 
w'Gidd CGncln.de the .matter against the iiiunicipali'ty. 
It has, however,.been held.th.a;t a margingl note d£)es 
not form part, o f tlie section, and accGr(ii.ii, ?̂ly it cannot 
1)8 looked at for the .purposes o f . cons'triiing. 'this, 
particular section. ..It is, however, permissible to 
.esaniine the other clauses and to. consider whe'ther^ 
clause (/) is to be divorced from its context or must 
be read with the other clauses. In my jiidgineiit.
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eliiiise (/) cS section 172 of tlie Act must be read 
i'. < -i . . h u  in tlie opeiiiiig
jijftioii Cii cjxiiise (f) tilers is a refereiiCG to land whicii _  ̂ City 

j -  ] ‘ ‘ clause (e). Tlie coimiiis-
/  . ‘ ' ' fi'\^er to transfer, lease or sell or dvi-ask.v

, - :*i' any propert\r acquire:! ;iiid.er
claiisG (s) m d  asy ]:-oiJ,diiigs erected thereon, tiiat. is,

* ■ ' , i:jaiissiGiiers iiave acquired. a,s 
‘ ’ < for the purposes iJi any scheme or
wo];'k imciertaken or projected in exercise oi the 
)3G«̂ -6rs conferred by the preceding clauses, 
Iioiised.iai-ely following this power of sale is the power 
1,0 sail any Innd used by the commissioners for a ]}iiblic 
roR/i; aiid this, it is said- on behalf of the mnnici- 
pality, gives the latter an unrestricted right to sell 
any road or part'of it.

The phrase : .

“  any land used by the commissioners ior a piilfUc road ”

is not a . happy one if  it was intended to mean 
pn-iT r>Min 3;oadway. A  pnblic road is used by the 
p i Ml not by the commissioners other than ,as 
i L the pnblic. In this clanse, the land con-
I *0 1 is land nsed by the commissioners for a
? ji' tuvl. It is diificiilt to say with any certainty

‘ w j vision means; but I am satisfied that it
(\ HU V u >ot?fer the commissioners to sell any public 

_j.. niu,ymean ■ that the commissioners have 
power to sell a,ny land v/hich they liave acquired 
under clause (e?) and which.they have used a,s a road- 
way for the purposes of a road development sch,eme.- 
Again it inay possibly mean some road or part of'a ; 
road which has ceased to be a road or part^of a road 
by,reason of, any road ,development scheme., In iny, 
vie¥7,it is not,necessary to decide precisely what,these 
words mean; and it is sufficient, for this ,case to ■ hold 
that the; words, cannot .mean: ̂ that the; noininissioners 
may sell any roadway which is being used bf the; public 
as a public liigdiway., oit thoroughfare/,,.' , '. h.



1939. I f  tills clause gives the commissioners an unres
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tricted right to sell a road, then it is in conflict with 
SS  section 62, if  land ”  in this latter section includes a 

[iiNrcii'ALViY roadway. As I have stated, section 62 only empowers 
dwIma the municipality to sell land i f  it is no longer required 
I’BASAD for the purposes of the A ct; whereas it is said that 

section 172(/) gives them the power to sell a road 
H.vimiEs, without any restriction whatsoever.0. J.

Section 185(&) of the Act empowers the commis
sioners to make by-laws consistent with the A ct to 
prevent, prohibit or regulate the use or occupation of 
any or all public roads or places by any person for 
the sale of articles or for the exercise of any calling 
or for setting up any booth or stall, and to provide 
for the levy of fees for such use or occupation. Under 
this section the municipality have framed certain by
laws which were published under Government 
notification no. 2374-L.S.-G., dated the 27th 
February, 1932. These by-laws provide:—

“ 1. No person si all be permitted to use or occupy any part of 
any public road or place for the sale of articles or the exercise of any 
calling or the setting up of any booth or stall unless he has previously 
obtained from the Municipal Coinmissioners a licence in form A 
appended to these by-laws;

Provided that no licence shall be granted for the erection of a 
permanent booth or stall.

2. Such licence may be granted for such specified period, not 
exceeding one year, as may be determined by the Municipal Com
missioners, and all such licences shall expire not later than the last 
day of the year within U'hich they were granted.”

These by-laws made under section 185 restrict 
the rights of the municipality to grant licences. In 
no case can they grant a licence for the erection o f any 
permanent booth or stall, and the m.aximum period 
for which they can grant a licence for a temporary 
booth or stall is one year. In the present case the 
mu|iicipality have granted a lease for five years with 
powers to renew which gives the lessee a right to 
erect pjermanent structures for the sale o f petrol. 
It is clear that a licence for five years could not be



C. J.

given, and T cannot understand how something fa r  1939. 
more substantial., namely, a lease can be validly —  
granted. Section 1^5 and the by-laws made there- S S  
under show clearly that the municipality have not 
an unrestricted right to deal with roadways. I f  they D’.̂’̂ uka 
cannot grant a licence to a person to occupy a piece ’̂rasai) 
o f road for more than a year, then surely they cannot 
sell a piece o f road or lease it for a period o f years to harries,, 
enable the lessee to erect buildings necessary for the 
sale o f  articles. It seems to me that section 185 o f 
the Act clearly shows that the power o f sale or o f 
leasing given in section 1 1 2 (f)  must be confined to 
cases which come within the general scope o f that 
latter section.

, Section 172({?) empowers the commissioners to 
turn, divert, discontinue or close any public road 
vested in them. The words are very wide, and, 
according to Sir Sultan Ahmed, empower the commis
sioners to close any public road if they so think fit.
I have already pointed out that the power of the com
missioners to close roads even temporarily is strictly 
limited {see section 178), and, therefore, clause (c) of 
section 172 must be read in its context. In short, it 
must be held that the power given to the commis
sioners to turn, divert, discontinue or close any public 
road is a power to do so when they are carrying out 
any road development or road improvement scheme.
I f  the wide words in clause {c) must be given that 
limited construction, it appears to me that the words 
in sub-section (/) must also be given a similarly 
restricted meaning.

In my judgment, the municipality had no power 
under the Municipal A ct to lease this land, and 
accordingly defendant no. 1 had no right whatsoever 
to make the structures complained o f .

The owner o f  land abutting on a roadway 
entitled to access to that roadway at a ll pdintl on Ms 

'boundary. It  vî as suggested that the pkintiff-res- 
pondents had no real cQmplaint in this .ease because
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1939.

' ■ .< ; irâ Lj rvc a
‘ ‘ .il 1* tb,a.t

was entitled to insist on tlieir

di' ^

K  \ 
reiiiovoi.

1’. ‘ I axil siitisfied
■that 33raivi,&. J. :was rigiit in holding t-iiat the mnnici-
j r  ' 1 ' >. . ■> IT' ' 1 1 I
r L. t' * 'ni Lii(> lor c gave the
h-A'a- ] a. L*̂ ‘’ . I f • f :hva siriiaLiircaj to the pre- 
ia V ‘ . That being so,. I would
di. ‘T  ̂ ' ddi a is.

Fasl A li, J .—I aŝ ase.
A ffea l dismissed.

A . £

AuKjiist 7,
a

' dd\; VT djddid.
laa'ov'c l iOidmid and G h a l m j i ,  J J .  

d' EAMA p;BdldAD

MAHjiEaJA' BA.KAI)u:Ea EAM BAN YIJA ^ rEABAi) 
SINGH."

B'ihar Ttnancjj Act, 1SS5 (dct V I I I  o/ 1885), section 60, 
scope mid cm'pl^cahilily of-ari'cars of rent—-proprietor's fight 
to si’ch ari'eu/'s defohinjf on h;s jLek~~elder. son registered 
n v d c f 'Bonfifd Luud  ̂ Ecgiskidi^ot'L Aat, 1876 {Beng. Act V l l  
of 1876)—.a.at ]v'r rani by ehlor son—teiiani’s plea that rejit 
was due to yonvger sow also, tolictiier tenable, .

. Appeal a.'ory iip]:tellutci o i  oi' W37, iiom  a decision
of i>a]ju NilI::-iTji:a Sul Judge of Arrali, dated the 24th
Septerniier, i.l.'iiO, I'evc-rtr.ijff ;i ( < i oi JJahii Jugal Kishore Prasfid,.
M’unsii of J iu w , dated the: lA \i£,usfc, 1935.


