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1889, But section 62 does mot give an unrestricted power to
the municipality; it does not give it a right to lease a road
P&ﬁﬁé or any part of it if such road is skl required for the purposes

Mexteranary of the Act, that is, as a public road.
V. ) .
DwarEs Cleuge () of section 172 of the Act must be read with

g‘lﬁﬁb the preceding clauses and, therefore, the power of sale or of
INHA. . . . .
leasing given in that clause must be confined to cases coming
within the general scope of the section.

Appeal by defendant no. 2 under clause 10 of the
Letters Patent.

The facts of the case material to this report ave
set ont in the judgment of Harries, C.J.

Sir Sultan Ahmed (with him Rei Gurusaran
Prasad, Syed Ali Khan, Rai Parasnath and Girija-
nandan Prasad), for the appellant.

P. R. Das (with him B. P. Sinha and D. L.
Nandkeolyar), for the respondents.

Harrizs, C. J—This is a Letters Patent appeal
from a judgment of Dhavle, J. in second appeal
reversing a decree of the lower appellate Court and
restoring the decree of the learned Munsif which was
in favour of the plaintiffs.

The plaintiffs were the owners of a property
abutting on the Convent Road, Patna City. Between
the metalled portion of the roadway and the plaintiffs’
boundary was a strip of land upon which a kachcha
drain was at one time situate. Between that drain
and the plaintiffs’ boundary wall was a narrow strip
of land which has given rise to the dispute in the
present case. The Patna City Municipality, which
was defendant no. 2, executed a lease in favour of
defendant no. 1 for a period of five years with a
certain option to renew. Upon this strip of land
defendant no. 1 has erected a petrel pump and the
other constructions complained of, and the suit was
brought by the plaintiffs for their removal,

The plaintiffs at first alleged that they were the
owners of the narrow strip of land between the
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“kachcha drairt and their boundary wall, but eventually 1989
they gave up that claim. They, however, alleged that “p
the Palna City Mummpahty had o right to lease_  Crmw
the land in questmn to defendant no. 1 and that the’ MoNICIRALITE
latter had no rlght whatsoever to erect the structures Dwassa

complained of and thus obstruct the plaintiffs’ access Eresse
to the roadway.
Harprna,
C. i

The main defence relied upon was that the Patna
City Municipality had a right by statute to lease or
otherwise dispose of this land and that the plaintiffs
had no right to object to what had been done in pur-
suance of the lease granted to defendant no. 1.

The learned Munsif held that the Municipality
had no right, in the circumstances of this case, to
deal with this land to the detriment of the plamtlﬁb
and accordingly ordered demolition of the offending
structures.  The learned District Judge came to a
contrary finding and dismissed the claim. In second
appeal Dhavle, J. held that the Municipality could
not give the defendant no. 1 a right to erect these
structures and accordingly he reversed the decision of
the lower appellate Court and restored the decision
of the Munsif,

On behalf of the Patna City Municipality Sir
Sultan Ahmed has argued that this strip of land could
~be leased by the Municipality and that defendant no. 1
could evect the structures now complained of. In this
Court an attempt was made to show that this strip
of land was something apart from Convent Road; but
it is to be observed that throoghout the ploceedmcrs
in the lower Courts it had %lvvays been conceded that
this disputed strip of land formed part of the road-
way and was the property of the municipality by
reason of the fact that the road vested in them.

Section 58 of the Bihar and Orissa Municipal-
Act, 1922, provides for the vesting of certain property
n the mumclpal commissioners. — Sub-clause (a)
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provides that inter alia all voads within the munici-
pality, including the soil, the pavements, stones and
other materials thereof, and all drains, bridges, trees,
erections, materials, impiements and other things pro-
vided for such roacs ave to vest in the municipality.
The word *“ road ** is defined in section 3(24) of the
Act and the definition is in these terms :—

“*yoad ' means auy road, bridge, footway, lane, square, court,
alley or passage which the publie, or any portion of the public, has a
right to pass along, and includes, on both sides, the drains or guiters
and the land up to the defined boundary of any abufting property,
notwithstanding the projection over such land of any platform, verandah
ar other superstructure.”’

I't was the case of the municipality that Convent
Road was vested in the commissioners, and such has
never been disputed hy the plaintiffs. By reason of
the definition to which I have just referred, the

~Convent Road includes on both sides of it the drains

or gutters and the land up to the defined boundary of
the abutting property. Some attempt was made in
this Court to show that the kachcha drain lying
between the metalled portion of the road and the
plaintiffs’ houndary was the defined boundary of the
abutting property. In other words, Sir Sultan
Ablmed has suggested that the strip of land lying
between the drain and the plaintiffs’ property is the
property abutting on the road and the side of the
dram 1s the houndary of the road. This point was.
made for the first time in this Letters Patent appeal
and has never been taken in the Courts below.
Throughout the proceedings it seems to have been
conceded by all parties that the defined boundary of
this road on the side of the plaintifis’ property was
the boundary wall of the plaintiffs’ compound. In
face of the fact that it has always been the munici-

‘pality’s case that this strip formed part of the road,

they cannot now be heard to say that the strip is

~ vested in them as property other than part of the road.

In my view there can be no doubt that the plaintifis:
compound wall is one of the defined houndaries of the
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municipality to establish such a case. The streets In
Patna City are notoriously narrow, and it would be
practically impossible to satisfy any independent
body that any strip forming part of such roads, no
matter how narrow, was not urgently requived for
the use of the public. It was never the case of the
municipality that this strip was not required as a
road or for other purposes of the Act. The munici-
pality’s contention has always been that they have a
right to lease or sell the public road or any portion of
it and that there is no real restriction to that right.

The contention that the municipality has an
unrestricted right to sell a roadway or any portion
thereof is a startling one, and in my view is contrary
to the plain terms of section 62. That section only
gives them a right to sell or lease land if such land
is no longer required for the purposes of the Act.
Where a voad is still required as a road, the munici-
pality have no right to sell it under the powers given
by section 62.-

The commissioners are given certain powers by
section 178 to close a road temporarily for certain
purposes. It is expressly provided that if the com-
missioners so close any road, they shall be bound to
provide reasonable means of access for persons
occupying holdings adjacent to such road. If the
municipality had an unrestricted right to sell or lease
roads, 1t seems somewhat strange that they have only
a power to close roads temporarily, and such they can
only do if they provide owners of adjacent property
with means of access. It would appear that if the
municipality do not possess an unrestricted right to
close a road, then they cannot possess an unrestricted
right to sell or lease a road which might result in its
being closed permanently. Placing the most favour-
able construction to the municipality upon section 62,
1t cannot.give them a right to lease a road or any part -
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of it if such road is still required for the purposes of
the Act, that is, as a public road. The municipality
have not established or even tried to establish that
this strip is no longer required for the purposes of
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narrow construction must be placed upon section 62 g 7.

of the Act. That section gives the commissioners a
right to purchase or lease land for the purposes of the
Act, and it then goes on to give them a right to sell,
lease, exchange or otherwise dispose of any land not
required for such purposes. It was argued that the
power of sale, lease or exchange is confined to land
which has been acquired by the municipality under
this section and does not extend to land which is
vested in the municipality by reason of section 58 of
the Act. In short, it was argued that the power to
sell or lease was the power to sell or lease lands which
had been purchased for a specific purpose and which
were no longer required for such purpose. This, in
my view, is too narrow a construction, because the
section in terms says that the commissioners may sell,
lease or exchange any land subject always that such
is not required for the purposes of the Act. In my
view the section does empower the commissioners to
dispose of land whether acquired by them or whether
such has become vested in them by reason of section
58; but such construction does not assist the muniei-
pality for the reason which I have already stated that
1t has not been established that this particular strip
was not required for the purposes of the Act. For
these reasons I am satisfied that section 62 of the Act
did not give the municipality a right to execute the
lease in favour of defendant no. 1.

Sir Sultan Ahmed for the appellant relied also
upon section 172(7), and he argued that this clanse ()
gave the municipality an unfettered right to dispose
of any roadway whether such was required or not
for the purposes of the Act,
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If this clause gives the commissioners an unres-
tricted right to sell a road, then it is in conflict with
section 62, if ** land " in this latter section includes a
roadway. As T have stated, section 62 only empowers
the municipality to sell land if it is no longer required
for the purposes of the Act; whereas it 1s said that
section 172(f) gives them the power to sell a road
without any restriction whatsoevei.

Section 185(b) of the Act empowers the commis-
sioners to make by-laws consistent with the Act to
prevent, prohibit or regulate the use or occupation of
any or all public roads or places by any person for
the sale of articles or for the exercise of any calling
or for setting up any booth or stall, and to provide
for the levy of fees for such nse or occupation, Under
this section the municipality have framed certain by-
laws which were published under Government
notification mno. 2374-L.5.-G., dated the 27th
February, 1932. These by-laws provide :—

“ 1. No person shall be permitted to use or occupy any part of
any public road or place for the sale of articles or the exercise of any
calling or the sefting up of any booth or stall unless he has previously

obtained from the Municipal Commissioners o licence in form A
appended to these by-laws:

Provided that no licence shall be granted for the erection of a
permanent booth or stall.

2. Such licence may be granted for such specified period, not
exceeding one year, a3 may be determined by the Municipal Com-
missioners, and all such licences shall expire not later than the last
day of the year within' which they were granted.’

These by-laws made under section 185 restrict
the rights of the municipality to grant licences. In
no case can they grant a licence for the erection of any
permanent booth or stall, and the maximum period
for which they can grant a licence for a temporary
hooth or stall is one year. In the present case the
municipality have granted a lease for five years with
powers to renew which gives the lessee a right to
erect permanent structures for the sale of petrol.
It is clear that a licence for five years could not be
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given, and I cannot understand how something far  1930.
more substantial, namely, a lease can be validly 5

) ot o ) ] PaTNa
granted. Section 185 and the by-laws made there- Srry
under show clearly that the municipality have notMosrciramry
an unvestricted right to deal with roadways. If they
cannot graut a licence to a person to occupy a piece Prassv
of road for more than a year, then surely they cannot °™*
sell a piece of road or lease it for a period of years to Hamuuss,
enable the lessee to erect buildings necessary for the ™
sale of articles. It seems to me that section 185 of
the Act clearly shows that the power of sale or of
leasing given in section 172(f) must be confined to
cases which come within the general scope of that
latter section.

Section 172(c) empowers the commissioners to
turn, divert, discontinue or close any public road
vested in them. The words are very wide, and,
according to Sir Sultan Ahmed, empower the commis-
sioners to close any public road if they so think fit.
I have already pointed out that the power of the com-
missicners to close roads even temporarily is strictly
limited (see section 178), and, therefore, clause (c) of
section 172 must be read in its context. In short, it
must be held that the power given to the commis-
sioners to turn, divert, discontinue or close any public
road 1s a power to do so when they are carrying out
any road development or road improvement scheme.
If the wide words in clause (¢) must be given that
limited construction, it appears to me that the words
in sub-section (f) must also be given a similarly
restricted meaning.

In my judgment, the municipality had no power
under the Municipal Act to lease this land, and
accordingly defendant no. 1 had no right whatsoever
to make the structures complained of.

The owner of land abutting on a roadway is
entitled fo access to that roadway at all points on his
“boundary. It was suggested that the plaintiff-res-
pondents had no real complaint in this case because -
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