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Before Fazl Ali and Manbhar Lall, 1J.
KHIROD CHANDRA GHOSH

z.
PANCHU GOPAL SADHUKHAN.”

Ezecution—sale by executing Cowrt of property outside
its terrvitorial jurisdiction, whether is « nullity—no objection
to confirmation of sale—ijudgment-debtor, whether estopped
from impugning the sale—Code of Civil Procedure, 1908
(det Voof 1908), seetion 21—estoppel. whether extends to
another exeoution creditor purchasing the same property.

A sale by an executing Court of a property which is
outside its terrvitorial jurisdiction is a nullity.

Prem Chand Dey v. Mokhoda Debitl), Haridas Basu v.
National Insurunce Company, Limited(®), Veerappa Chetly
v. Ramasomi Cheliy(8), Begg Dunlop and Company v.
Jagannath Marwari(4y, Sheikh Abdul Hadi v, Musamanat

Kabultunnissa(5) and Bank of Bengal v. Sarat Ch. Mittra(6),
followed.

Though a judgment-debtor, who does not sbject to the
confirmation of sale by a Court having no terriforial jurisdic-
tion to sell o property, may be estopped (by rveason of the
principles underlymg section 21 of the Code of Civil Proce-
dure, 1908) from raising the question  that the sale was a
nulh’w such estoppel does not operate to prevent anothev
execution creditor who purchases the same property in execu-
tion of his decree, from proving that as between himself and
the previous purehaser lis title ought to prevail,
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* Appeal from Appellate Decree no. 5)’7 of 1938, from a decision
of Rai Bahadwr Shyam Nawayan Singh, c.b.5., Districk Judge of the
Santal Parganas, dated the 4th ’\»Ialch 1938, revelsmv a decision of

Bauu Rabindra Nath Banerji, Subouhnare Judge af Deowhar dated
the 30th Tune, 1987.

(1) (1890) T. L. R. 17 Cal. 699, ¥. B,
(2) (1981) I. L. R. 50 Cal. 199,

(3) (1919) I. L. B. 43 Mad. 135.

(4) (1911) I. L. R. 89 Cal. 104.

(5) (1924) 6 Pat. L. T. 71.

(6) (1918) 4 Pat. L. J. 141.
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Veerappe Chetty v. Ramasemi Chetty(t), followed.

Raghubir Savan v. Hori Lal2), Ayisa Beevi Anunal v.
Nagaratne Mudaliar(3) and K. (. U(maz*z.luamau v. N. (.
Ananthanmayana Ayyan(®H, veferved to.

Appeal by the defendant,
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The facts of the case material to this report are Savmvuax.

set out in the judgment of Fazl Ali, .J.
Shiva Narayan Bose, for the appellant.
S. M. Mullick and N. N. Sen, for the respondents.

Fazr. Au1, J.—This is an appeal from an appel-
late decree passed by the District Judge of the Santal
Parganas reversing the judgment and decree of the
Subordinate .Tudwe of Deoghar in a suit brought by the
respondent no. 1 “for a declaration of his title to a
house in Deoghar which has been attached by the
appellant in execution of his decree. The facts of the
case are briefly as follows :—

Upendra Nath Dutt and Nirtyagopal Khan had
obtained a decree against the pro forma defendants
second party which thev assigned to the respondent
no. 1. The respondent no. 1 apphed for the execution
of this decree which being transferred to the Suhor-
dinate Judge at Alipur, three properties including the
house in suit were advertised for sale in three Tots.
Thereupon the appellant who also had a decree against
the pro forma defendants applied for rateable dlsh'lbu-
tion and also objected to the jurisdiction of the
Subordinate Judge at Alipur to sell the properties.
At that time the appellant was intevested only in one
of the three properties, namely, Howrah Dragon
Iron Works, and ultimately a compromise being
arrived at between him and the respondent no. 1, his
objection to the sale was dismissed and he got a sum of

(1919) T. T.. R. 48 Mad. 135,
(1931) T. L. R. 53 AIL 560.
(1934) A. 1. R. (Mad.) 578.
(1924) A. 1. R. (Mad.) 457,

(1)
(2)
(3)
(4)
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5. 445 out of the sale proceeds of the Howrah Dragon
Iron Works in the Alipur Coyrt. Some time later
the appallant executed his decree against the
defendants 2nd party at Deoghar and attached the
two-fifths share 1n the disputed house wlhich had in
the meantime been purchased by the respondent no. 1
at a sale held at Alipur. The respondent no. 1
thereupou preferved a claim under Order XXT.
rile 58, but his claim being summarily rejected he
hrovaht the present suit under Order XXI, rule 63.
to obtain a declaration that by virtue of the sale held
at. Alipur he had obatined an absolute title to the
disputed property and that as it no longer belonged
to the defendants second partv. it could not be
attached in the execution of the decree acainst them.
The avpellant resisted the suit on several gronnds.
one of which was that the Alipur Court had no iuris-
diction to sell the house in question. The trial Couvrt
apheld the objection and dismissed the suit and also
Teld that the plaintiff was not the real purchaser of
the decree obtained by Upendranath Dutt and
Nirtvagopal Khan against the defendants second
narty but was merely a benamidar on behalf of the
latter. On appeal, however, the learned District
Judge of the Santal Parganas found, first, that the
plaintiff was vot a benamidar and, secondly. that the
sale of the disputed house at Alipur was not «b initin
void and inasmuch as the ovder of the Alipur Counrt
as to its sale had not been questioned before a hicher
tribunal. the appellant was not competent ta avoid it
in a collateral proceeding. Thus. the learned District
Judge reversed the decision of the learned Subordinate
Judge and decreed the plaintiff’s suit. The defendant
no. 1 has now preferred this second apppeal.

It appears that the decree in execution of which
the plaintiff purchased the property in dispute had
heen passed by the Subordinate Judge at Howrah and
it was subsequently transferred for execution to Ali-
pur on the application of the decree-holder. In the
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course of the execution the Subordinate Judge of 1989
Alipur sold three properties one of which was situated
within his own jurisdiction and of the remaining two Coons
one was situated at Howrah and the other at erwhcu sk
So far as property at Howrah is concerned t.he1e was  Paenu
a compromise between the parties and the sale of that e,
property is mno longer in question. The dispute
hetween the parties is “now centred vouul the property
at Deoghar and the question 1o be decided in this
appeal is whether the appellant can impugn the sale of
that propertv to the vespondent no. 1. QGotknl 38 of
the Code of Civil Procedure provides that ““ a detrep
may be executed either hy a (nmt which 1)(1\%(1 it,

by the Court to which it is sent for execution *’. Sec~
tion 39 provides that the Court which passed the
decree may, on the application of the decree-holder,
send it for execution to another Court, if the person
against whom the decree is passed has no property
within the local limits of the jurisdiction of the Court
which passed the decree sufficient to satisfy such decree
and has property within the local limits of the juris-
diction of such Court. or if the decree directs the sale
or delivery of immoveable property sitnate outside
the local limits of the jurisdiction of the Cowrt which
passed 1t. These two provisions have heen construed
in a large number of cases and it is now well settled
that an executing Court cannot sell a property which
1s situated outside his jurisdiction : see Preme ('hand
Dey v. Mokhoda Debi(Y), Haridas Basu v. National
Insurance Company. Limited(2), Veerappo Chetty v.
Ramasami Chetty(®), Begag Dvnlop and Company v.
Jagannath Marwari(Yy,  Sheikh Abdul Hadi V.
Musammat Kobultunnissa(®) and Bank of Bengal v.
Sarat ('h. M'itt?'(z(ﬁ). In the last case, which is the
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leading case on the point so far as this Court 1s
concerned, the legal position . was explained by
Atkinson, J. in these words :—

““ Speaking generally, it is an accepted principle
of international jurisprudence that the jurisdiction of
a Court in enforcing execution of its decrees is
restricted by its territorial limitations. That is to
say, the jurisdiction of Courts is circumseribed by and
co-extensive with its territorial limits. Thus a Court
desiring to seize or attach the property of a judgment-
debtor outside its jurisdiction, and where such pro-
perty is in the hands of, or custody of another, also
outside the jurisdiction, such property sought to be
attached in aid of the executing Court can only he
reached by a regular method of procedure which has
been prescribed by the Rules of the Civil Procedure
Code, and similar Codes which prevail in all countries,
viz., the decree of the executing Court must be trans-
ferred to the local limits of the jurisdiction of the
external Court within which the property sought to be
attached is for the time being.”

There can, therefore, be no doubt that the Court
at Alipur had no jurisdiction to sell the disputed pro-
perty.

The point, however. which is raised on hehalf of
the respondent no. 1 is that even though it he assumed
that the Court at Alipur had no jurisdiction to sell
the disputed property. vet inasmuch as the attach-
ment. sale and confirmation of it were effected without
ohjection by the judgment-debtor, not only he hut also
the appellant is now precluded from attacking the
title acquired by the respondent no. 1 under the sale.
Up to a point this argument is supported hy several
decisions which have laid down that if the judgment-
debtor does not object to the jurisdiction of a Court
to sell the property before the sale is confirmed, he
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cannot questmn the sale after it has been confirmed: 198
see Avyisa Beevi Ammal v. Nagaratna Mudalior(®) and  gerpop
K. C. Manavikraman v. N. ©. Ananthanar (eyang,  CEaRA
Ayyan(®). In fact these cases merely extend the 7y,
principle underlying section 21 of the C tivil Procedure Puaay
Code to execution proceedings. Section 21 provides supmogmas.

that

v

Faze Awr, J.

no ohjeetion as to the place of suing shall be allowed by any
appellate ov vevisional Conrt wnless such objection was taken in the
Court of firsh instance af the earliest possible opportunity and in all
cases wheve jssues arve setiled at or hefore such settlsment, and unless
there has been a concequent failure of justice.™

In some cases, however, it has been held that sec-
tion 21 must be strictly construed and it would 1ot be
legitimate to extend the bar of that section beyond the
limit expressly provided for it, namely. appellate or
revisional stages of the orlglml suit.:  [see for
instance, erakwbw Soran v. Hori Lal(®)]. But the
authority which has a direct bearing on this case 1is
T’/wz((ppa Chetty v. Ramasami ("hﬂz*f?/(‘) in which it
has been held that though a judgment-debtor, who
does not abject to a confirmation of sale by a Court
having no territorial jurisdiction to sell a property,
may he estopped from raising the question that the
sale was a nullity. such eqtoppe] does not operate to
prevent an execution creditor from proceeding against
the same judgment-debtor. With the view expressed
in this case I fully agree. Tf a Court which has no

jurisdiction to sell a property sells it, it is clear that
Lhe purchaser acquires no title to it. It may
be that the judgment-debtor himself may have
made it impossible for himself owing to his conduot to

(1) (1984) A. I. R. (Mad.) 473.
(2) (1924) A. I. R. (Mad.) 457.
(8) (1981) T L. R. 53 All 560.
(4) (1919) I. L. R. 43 Mad, 135.
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assert that such a person has no title to the properiy,
but the fact remains that the pioverty continues to he
the property of the judgment-debtor and I do not see
why another execution creditor who purchases ii i
execution of the decree should he debarred from prov-
ing that as between himself and the previous purchaser
his title ought to prevail. Tn my opinion it was open
to the appellant to show in the present suit that the
sale held at Alipur was a nullity and that he was
entitled to proceed against the disputed house in
execution of his decree.

I would, therefore, allow this appeal. set aside
the judgment and decree of the Court helow and
restore the decree of the trial Court. There will be
no order as to costs so far as this Court and the lower
appellate Court are concerned, but the appellant will

be entitled to the costs awarded to him by the trial
Court.

Manonar Larr, J.—I agree.

8.AK. Appeal allowed .
FULL BENCH.
Before Fuzl Ali, Agorwale and Varma, J.J,
MAHADREY MAHARAL
v.
JAGDEY SINGH.*
Bihar Tenaney Adeot, 1885 (Act VIII of 1885), sections

65 und 167—mortgagee of « part of holding, rights of,

¥ Appesl .I‘rom Appellate Decree no. 967 of 1986, from a decision
of Babu_Manindra Nath Mitra, Subordinate Judge of Monghyr, dated
the 13th of February, 1936, affirming o decision * of Maulavi

ll&ggéammad Shamguddin, Munsif of Monghyr, dated the 18th of May,
sty "



