
APPELLATE CIVIL.
Before Fazl Ali and ManShar Lall, JJ.

1989. KHIBOD CHANDEA GHOSH.

March, 22.
24.

Man, 10. PANCHTJ CiOPAL SADHUKHAN.''^

Eawcirtion—scik hy executing Court of property outside 
its territorial junscUcMon, wJiether is a nullity—no objection 
to confirmation of sale—judgnient-dehtor, whether estopped 
from impugning the sale— Code of Civil Procedure, 1908 
(Act V of 1908), section <21— estoppel, lohether extends to 
another execddion creditor purchasing the same property.

A sale by an executing Court of a propert}̂  which is 
outside its territorial jurisdiction is a nullity.

Prem Chand Bey y , MoBioda Dehifl), Haridas Basil v .  

National Insurance Company, Limitedi^), Veerappa Chetty 
V. Ranmsanii Chetty(o), Begg Dunlop and Company v .  

Jagcmnath Manim.ri(i), Sheikh Ahdul Hadi ■ v. Musammat 
KaUiltunnissa(p) and Bank of Bengal v. Sarat Gh, Mittrai^), 
followed.

Though a iudgnieut-debtor, who does not object to the 
coiifirination of sale by a- Court having' no terriiiorial jurisdic
tion to sell a property, may be estopped (by reason of the 
principles underlying seRtion 21 of tlie Code of Civil Pi'oce- 
dure, 1908) from radsin*.'; the question that the sale 'was a 
nullity, such estoppel does not operate to prevent another 
execution creditor who purchases the same property in execn- 
tion of his decree, from, proving that, as between himself and 
the previous purcluiser Ids title ought to prevail.
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* Appeal iroru Appellate Decree no. 557 of 1938, from a decision 
of .Rai Bahadur Shyam ITarayan Singh, c .b .e . ,  District Judge of the
Santal Pargauas, dated the 4tli March, 1938, reversing a decision of
Babu Rabindra Natli Banerji, Subordinate Judee at Deoghar, dated 
the 30th June, 1937.

(1) (1890) I. L. E. 17 Cal 699, P. B.
(2) (1931) I. L. E. 59 Cal. 199.
(3) (1919) I. L. R. 43 Had. 135.
(4) (1911) I. L. E. 39 Cal. 104.
(5) (1924) 6 Pat. L. T. 71.
(6) (1918) 4 Pat. L. J. 141.



Veera^ppa Chetty v, liauiasam.i Chettyi^), followed. 1939.
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RaghiiUr Saran v. Hori L a l& ), Ayisa Beevi Am.mal v. Esikob
N agar a tm  Mudaliari}) and K. G. Manavikmman v. N. C. Chandua 
Ananthanarayana A yyani^ , i-eferred t o .  G h oshVi,

Appeal by tlie defendant,
The facts o f the case ma,terial to this report are sabhtjkhan. 

set out in the jiidgiiient o f Fazl A li, J.
S h iv a  N a ra y a n  B ose, for the arppellant.
S. M. A fu U ich  and _iV. Sp-n, for the respondents.
F a z l A lt ,  J .— This is an appeal from an appel

late decree passed by the District Judge of the Santa! 
Parganas reversing the judgment and decree o f the 
Subordinate Judge o f Deoghar in a suit brought by the 
respondent no. 1 for a declaration o f his title to a, 
house in Deoghar which has been attached by the 
appellant in execution o f his decree. The facts o f the 
case are briefly as follows :—  ■

IJpendra Nath Dutt and Kirtyagopal Khan had 
obtained a decree against the pro forma defendants 
second party which they assigned to the respondent 
no. 1. The respondent no. 1 applied for the execution 
o f this decree which being transferred to the Snbor- 
dinate Judge at A lipur, three properties including the 
house in suit were advertised for sale in three lots. 
Thereupon the appellant who also had. a decree against 
the pro forma defendants applied for rateable distribu
tion and also objected to the jurisdiction of the 
Subordinate Judge at A lipur to sell the properties.
A t that time the appellant was interested only in one 
o f the three properties, namely, Howrah Dragon 
Iron Works, and ultimately a compromise being 
arrived at between him and the respondent no. 1, his 
objection to the sale was dismissed and he got a sum of

; (1) (1.910) I. L. R. 43 Maa. 135.
(2) (1931) I. L. R. 53 AIL 560.
(3) (1934) A. I. E. (Mad.) 573.
(4) (1924) A. I. R. (Macl.) 457.



Rs. 445 out of the sale proceeds of tlie Howrali Dragon 
Khidod Iron Works in the Alipur Coi|rt. Some time later 

the appallant executed his decree against the 
defeiidajits 2nd partA’ at Deoghai' and attaclied the 

popu'' two-fifths share in the disputed house which had in 
Sadhukhas . the meantime been purchased by the respondent no. 1 

Ali. j . a.t a sale held at Alipur. The respondent no. 1 
thereiiDon preferred a claim under Order X X  [. 
rule 58. but his claim, being summarilv rejected he 
lu'ouQht the present suit under Order X X I , rule 63. 
to obtain a declaration that by virtue of the sale held 
at Alipur he had obatined an absolute title to the 
disputed property and that as it no longer lielons'ed 
to the defendants second party, it could not be 
attached in the execution of the decree as’ainst them. 
The aopeliant resisted the suit on several grounds, 
one of which was that the Alipur Court had no iuris- 
diction to sell the house in Question. The trial Oourt 
upheld the objection and dismissed the suit and also 
I'eld that the plaintiff was not the real purchase!' of 
the decree obtained by ITpendranath Dutt and 
Nirtva.gopal Khan against the defendants second 
oarty but was merely a benamidar on behalf of the 
latter. On appeal however, the learned District 
Judj^e o f the Santal Parganas found, first, that the 
plaintiff was not a benamidar and, secondly, tha-t the 
sale of the disputed house at Alipur was not ab in it io  
void and inasmuch as the order of the Alipur Court 
as to its sale had not been questioned before a hig’lier 
tribunal, the appellant was not competent to avoid it 
in a. collateral proceeding. Thus, the learned District 
Judge reversed the decision of the learned Subordinate 
Judge and decreed the plaintiff’ s suit. The defendant 
no. 1 has now preferred this second apppeal.

It appears that the decree in execution of which 
the plaintiff purchased the property in dispute had 
been passed by the Subordinate Judge at Howrali and 
it was subsequently transferred for execution to A li- 
piir oil the application of the 'decree-holder. In the
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course o f the execution, the Subordinate Judge of 193Q- 
Alipur sold three ppperties one of which was situated 
within his own jurisdiction and o f the remaining two Chandka 
one was situated at Howrah and the other at Deoghar.
So far as property at Howrah is concerned there was panchu 
a conipi'omise between the parties and the sale of that SAi™Ax. 
property is no longer in, question. The dispute ^
between the parties is now centred round the property '
at Deoghar aiui the question to be decided in this 
appeal is whethei- the appelhuit ca,n impuo-n the sa.le of 
that property to the respondent no, 1. Section 38 of 
the Code o f Givi! Procedure i)rovides that “  a decree 
may be executed either by a Court which passed it, or 
by the Court to which it is sent for execution ' ’ . Sec
tion 39 provides that the C'ourt which passed the 
decree may, on the application of the decree-bolder, 
send it for execution to another Court, i f  the person 
against whom the decree is passed has no property 
within the local limits o f the jurisdiction of the Court 
which passed the decree sufficient to satisfy such decree 
and has property within the local limits o f the juris
diction o f such. Court, or i f  the decree directs the sale 
or delivery o f immoveable property situate outside 
the local limits o f the jurisdiction of the Court whicli 
passed it. These two provisions have been construed 
in a hirge number o f cases and it is now well settled 
that a,n executing Court cannot sell a pro[)erty which 
is situated outside his jurisdiction : see P re m  C h fin d  
D e y  V. M o k h o d a  B a r id a s  B a m  v. ISkitional
In s u ra n c e  C o m p a n y , L i?m ted {^ ), Vperfi'p'pa C h e tty  v. 
R a m m a m i C lie tty (^ ), B s g g  B u n lo f  a n d  C o m fa m j v. 
Ja g a n n a th  Ma/nva-ri{'^), S h e ik h  A h d u l E a d i  v. 
M im m m a t  KM hiiltunnissai^^) and B a n k  o f B e n g a l v.
S a ra t C h . M it t r a i^ ) :  In the last case, which is the

VOL. XVIII.] PATNA SERIES. 678

(1) (1890) I. L. II. IV Cal. 699. F. B.
(2) (1931) I. I.. B. 50 Oal. 1»9. -
(3) (1919) I. L. II. 43 Mad. 135,
(4) (1911) I. L. E. 39 Cd. 104.
(5) (1924) 6 Pat. L. T. 71.
(8) (1918) 4 Pat. L, J. 141.



1939. leading case on the point so far as this Court is 
~ TCKronT' concerned, the legal p o s it io n  w as explained by

C handra AtkillSOll, J. In tliese WOTCls : —
Ghosh

Vjk
Panchu Speaking generally, it is an accepted principle

Samwhan. of international jurisprudence that the iiirisdiction of 
a Court in enforcing execution of its decrees is 
restricted by its territorial limitations. That is to 
say, the jurisdiction o f Courts is circumscribed bv and 
co-extensive with its territorial limits. Thus a Court 
desiring to seize or attach the property of a judgment- 
debtor outside its jurisdiction, and where such pro
perty is in the hands of, or custody of another, also 
outside the jurisdiction, such property sought to be 
attached in aid of the executing Court can only be 
reached by a regular method of procedure which has 
been prescribed by the Rules of the Civil Procedure 
Code, and similar Codes which prevail, in all countries, 
viz., the decree of the executing Court must be trans
ferred to the local limits o f the jurisdiction of the 
external Court within which the property sought to be 
attached is for the time being.”

There can, therefore, be no doubt that the Court 
at Alipui’ had no jurisdiction to sell the disputed pro
perty.

The point, however, which is raised on behalf o f 
the respondent no. 1 is that even though it be assumed 
that the Court at Alipnr had no jurisdiction to sell 
the disDuted property, yet inasmuch as the attaoh- 
iTient, sale and confirmation of it were effected without 
objection by the judgment-debtor, not only he but also 
the appellant is now precluded from attacking the 
title acquired by the respondent no. 1 under the sale. 
Up to a point this argument is supported by several 
decisions which have laid down that i f  the jiidgment- 
debtor does not object to the jurisdiction of a Court 
to sell the property before the sale is confirmecj., ha
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ca.nn.ot question ttie sale after it lias been confiimed; 
see A y is a  B e e v i 'A m M a l v. N a g a m tn a  M iid a lia r i^ )  and khieod 
K .  C . M a n a m k ra m a n  v. N . C . A n a n th a n a ra y a n a  
A y y a n i^ ). In  fact tli.ese cases merely extend the 
pi’iiiciple iiiiderljdng section. 21 of the Civil Procedure 
Code to execution proceedings. Section 21 prov.ides Sadhttkhan.

that r A T
I 'A Z I ,  . A l i ,  J ,

“ no objeot.iori as to the place of suing shall be allowed by any 
appellate, or revisional Coiirt unless such objection was taken in the 
Court of first iiista.nce at. the eai.'liest possible opportimity and in all 
oases where issues are settled at or before such settlement, and unless 
there lias been a consef|iient failure of justice.”

In some cases, however, it lia.s been held that sec
tion 21. must be strictly construed and it wouhl i;ot bo 
legitim.ate to extend the bar o f that section beyond the 
limit expressly provided for it, namely, appellate or 
revisional stages o f the original suit: \see for
instance, Ttaghu’bir' Sarmi v. Hori Lal(^)]. But the 
aut]].ority which' has a direct bearing on this case is 
V e e ra p p a  C k e t t y  v. Ram asam d C h e it y i^  in which it 
has been held that though ;i judgment-debtor, who 
does not object to a confirmation of sale by a= Court 
having no territorial jurisdiction to sell a property, 
may be estopped from raising the question that the 
sale was a nullity, such estoppel does not operate to 
prevent an execution creditor from proceeding against 
the same judgment-debto.r. W ith the view expressed 
in. this case I fully agree. I f  a Court which has no 
jurisdiction to sell a property sells it, it is clear that 
the purchaser acquires no title to it. It may 
be that the judgment-debtor himself may have 
made it impossible for himself owing to his conduct to
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. assert that such, a person has no title to the property.,
k'.hibod but the fact remains that the property continues fo l)e
OaAHBEA the property o f the judgineiit-debtor and I do not see

why another execution creditor \¥ho purchases if, in 
fancri- execution of the decree should be debarred from ];>:rov~

SADHmliAN. ing that as between himself and the previous purchase]' 
v.v/j \ii j ought to prevail. In my opinion it was open

‘ ' ’ to the appellant to show in the present suit that the
sale held at Alipiir was a nullity and that he was 
entitled to proceed against the disputed lionse in 
execution of his decree.

I would, therefore, allow this appeal, set a,side 
the judgment and decree of the Court below and 
restore the decree of the trial Court. There will be 
no o rd e r as to costs so far as this Court and the lower 
appellate Court are concerned, but the appellant will 
be entitled to the costs awarded to him by the trial 
Court.

M anohar L a l l , J .— I agree.

s.A.K. 'Ap'peal allowfd.
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1039.

FULL BENCH.
Bp.jont Fftd AM, Aganviala and Vanna, JJ.

m a h a :d e y  m a h a r a j

March, 21,
2?- JAG-DBV SINGH.®May, 11,

Bihm Tmmticy Act, 1885 {Act .V III of 1885), sections
65 and. 167— mortgagee of a part of holding, rigkb nf,

* Appeal Iroia Appellate Decree uo. 967 of 1936, from a decision 
of Babu .Manindra Natli Mitra, Subordinate Judge of Monghyr, dated 
the 13tli of February, 1936, affirming a decision of ' Maulavi 
Muhammad Sfiatnguddin, ffunsif of Monghyr, dated f,he ISt-li of Mav, 
1935. ‘ ' ' ' '


