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938 pelating to execution and is, thevefore, appealable

: ; i Ny ok g i T 11 a7

Mamamare tnder section 215(3) of the Chota Nagpur Tenancy
Pratar A et s 4 :

Unat -
N For the reasons which 1 have given, I would
Deo  allow this appeal, set aside the decree of the learned
osuoro Judicial Commissioner and remand the case to him

Prastd g he heard and determined according to law. In the
Besr rcumstances of this case, T would make no order as
HAMIES, o costs.

Manomar Laty, J.—1 agree. Tn my opinion the
language of section 215(3) of the Chota Nagpur
Tenancy Act is wide enough to make an appeal com-
petent in a case like the present. This was the view
expressed by Mr. Justice Mullick in the case of
Nilmani Nath Sahi Deo v. Maharaja Sri Pratap Ude
Nath Sahi Deo(1) althoneh his remarks are in the
nature of obiter. For the reasons which have just
been given by mv Lord the Chief Justice, there cannot
be any doubt that the lesislature in enacting gection
215 intended to depart from the interpretation nut
upon similar words in section 47 of the Code of Clivil
Procedure.

S. A K. Appeal allowed.

(Case remanded.

APPELLATE CcIViL,

Befove Harvies, CoF. and Manohor Lall. .
DEBT PRASAD AGARWATA
2.
HAJE SYED MEHDI HASAN#
'Limimtz'on det, 1908 (det IX of 1908}, Seledule 1,
Articles 97 and 116~Tessee taking possession wnder o registered

1930
May, 2,4,9.

*Appeal from Appellute Decree no. 335 of 1997, frow n decision of
Babu Sachindra Nuth Ganguli, Subordinute Judge ab Arvall, dated the
4th Jgnuary, 1987, reversing a decision of Babu Shiva N:ultitm Prasad.
Munsif at Sasaram, dated the 25th January, 1934,

(1) (1918) 49 Tnd, Cas, 389, '
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lease—lessor’s title [ound defective—dispossession of lessee—
suit for damages and return of premivm—Iimitation-—proper
article applicable—lermiugs a quo.

A suit for the refund of premivm paid for a lease under a
registered instrument, on Lho ground that the lessor had no
hﬂe, is governed by Article 116, Limitation Act, 1908, even
thoneh the swt may apparently fall within Article 97 of the
Act.

Tricomdas Coovern Bhoje v. Gopinath  Jin Thakur(l),
Wusammat Lakhpal  Kuer v. Durge  Prasad(®), Raejendra
Narayan Singh Deo v. Lalmohan Tribeni(3), Nabin Chandra
Ganguli v, Munshi Mandar(®), Multanmal  Jayeram v.
Budhumal Kevalchand(5) and Subbaroya Reddiar v. Raja-
jopala Reddiar(6), {ollowed.

As between parties to the transaction, a lease cannot be
regarded as void ab initio when both the parties considered
that the lessor had a good title to convey.

Under a registered permanent mukarrari lease the lessee
S got possession of the leasehold property after payment of a
certain premium to the lessor. Sub%ecnemly D brought a
suit for specific performance of a prior contract for lease of
the sawe property impleading both the lessor and the lessee
in possession ag parties to the suit. D alleged that after having
exacuted the contract for lease in his hvom the lessor had no
good title to convey to S. The suit was decreed and it was
ordered that upon D’s depositing the balance of the considera-
tion money which he had not paid to the lessor, a {ormal deed
would he executed and registered in his favour and then
possession would be delivered to him after ousting §. In
pursuance of the decree D deposited the money and gov
delivery of possession on the 6th February, 1928. Thereupon
S brought the present suit on the 8rd of July, 1933, claiming
damages and return of the premium paid to the lessor :

(1) (1916) I T.. R. 44 Cal. 759, P. C.
(2) (1928) I. I.. R. 8 Pat. 432.

(3) (1936) A. T. R. (Pat.) 462.

(4) (1927 I. L. R. 6 Pat. 606.

(5) (1920) T. L. R. 45 Rom. 955.
(6) {1914) T. L. B. 98 Mad. 887,

1928.
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Held, that the suit was governed by Article 116 of the
Limitation Act, 1908, and that, as the cause of action arose on
the date when the plaintiff was dispossessed, the suit was
within time.

Subbaroya Reddiar v. Rajagopale Reddigr(1), followed.

Harnath Ewar v, Inder Bahadur Stngh(2) and Juscurn
Boid v, Pirthichand Lal Choudhury(3), relied on.

Appeal by the plaintiff.

The facts of the case material to this report are
set out in the judgment of Manohar Lall, J.

S. M. Mullick and D. N. Varma, for the appel-
lant.

M. Hasan Jan (with him Syed Hasun and
J. N. Sahai), for the respondents.

Mawouar Larr, J—This is an appeal by the
plaintiff against the decision of the learned Subordi-
nate Judge of Shahabad, dated the 4th January, 1937,
by which he has dismissed the claim against the
respondent, defendant no. 1, in an action arising out
of a transaction of a mokarrari lease by which the
former sajjadanashin of Khankah Sassaram granted
a permanent lease to the plaintiff of a portion of the
wakf property and put him in possession but of which
he was dispossessed on the 6th Fehrnary, 1998, with
the result that the plaintiff claimed damages and
return of the nazarana under the following circums-
tances.

It appears that before the former sajjadanashin
executed the mukarrari lease on the 8th September,
1925, in favour of the plaintifi reserving the rent of
Rs. 6 per annum on taking a nazarana of Rs. 2.500,
the then sajjadanashin had already entered into a

1) (1914) 1. L. R. 38 Mad. 887.
(2) (1922) L. R. 50 Ind. App. 69.
(8) (1918) L. L. R. 46 Cal. 670, P. C.

—~
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contract for permanent lease of the same property in
favour of one Lachmi Ram. After the plaintiff was
put in possession in September, 1925, Lachmi Ram
instituted a Title Suit in the Court of the Subordinate
Judge of Arrah for enforcing specific performance of
his earlier contract for lease in respect of the lease-
hold properties of which the plaintiff had heen put in
possession under the document of 1925. The plaintift
and the former sajjadanashin were both defendants
in the action and they jointly resisted the claim of
Lachmi Ram but the Court, by the judgment and
decree, dated the 15th June, 1927, decreed the suit of
Lachmi Ram. The appeal by the plaintiff before the
District Judge of Arrah was unsnccessful, when he
preferred a second appeal to the High Court. During
the pendency of the appeal in the High Court Lachmi
Ram took delivery of possession by executing his decree
and thereby dispossessed the plaintiff on the 6th
February, 1928. The High Court ultimately dis-
missed the appeal on the 4th July, 1930. Simulta-
neously with the deed of mukarram of the 8th
September, 1925, 1n favour of the plaintiff the former
sajjadanashin had entered into an indemnity mortgage
bond bearing date 18th September, 1925, to the effect
that if any flaw or defect was found in the mukarrari
properties and if the plaintiff was dispossessed he
would be competent to recover the nazarana of
Rs. 2,500 together with costs and damages which the
plaintiff may have to pay and incur from the proper-
ties hypothecated by the bond which were the exclusive
properties of that saijadanashin. The former
sajjadanashin was ousted from possession by the
appointment of a receiver from the Khankah proper-
ties under the orders of ine District Judge; that
receiver is defendant no. 1 in the action. On the
death of the sajjadanashin his legal heirs, namely,
defendants 2 to 8 entered into possession of the pro-
perties left by the sajjadanashin as his personal
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properties including the properties entered in the
schedule of the indemnity hond of 18th September,
1925, Accordingly the plaintiff instituted the present
suit on the 3rd of July, 1933, for recovery of the sum
of Rs. 3,999-7-0 out of Rs. 8,200 which is made up of
the nazarana amount Rs. 2,500, Rs. 3,000-5-0 as the
costs of defending the suit of Lachmi Ram. Rs. 851-5-0
as the costs realised by Lachmi Ram in execution of
his decree and Rs. 2,848-8-0 as costs of repairs of the
house (the property leased). Although the claim of
the plaintiff came up to this figure of Rs. 9,200 in-
cluding interest he, 1n the plaint, gave a remission of
Rs. 5,200-9-6 ont of the costs of repairing the house
and costs of the suit of Lachmi Ram and interest and
limited his claim to Rs. 3,999-7-0 as stated already,
apparently to bring the suit within the pecuniary
jurisdiction of the Munsif so that the appeal may lie
to the District Judge and not to the High Court.
The cause of action stated in paragraph 19 of the
plaint is dated 6th February, 1928, when the plaintiff
was dispossessed by Lachmi Ram and therefore
““ failure of consideration > of the mukarrari settle-
ment occurred and also 4th July, 1930, the date of the
judgment of the High Court. The plaintiff asked
for a decree against the first defendant as the receiver
hut if the whole or any portion of his claim was not
decreed against defendant no. 1 he prayed that the
whole or the balance may be decreed against defen-
dants 2 to 8 and that the mortgaged properties
entered in the indemnity bond of the 18th September,
1925, may be directed to be sold in the mannsr pro-
vided by Order XXXIV of the Code of Civil
Procedure. The only contesting party to the suit was
defendant no. 1 who contended that the subject-
watter of the lease was the personal property of the
former sajjadanashin and that the suit has been
unnecessarily brought and is not maintainable against
the Khankah which was in the charge of the defen-
dant no. 1 as a receiver. As an alternative it was
prayed that the former sajjadanashin had no right
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under the Muhammadan law to execute any lease of a
house for a period of more than one year without the
sanction of the Kazl' and therefore the lease was
illegal, invalid and inoperative from the beginning.
The payment of the nazarana by the plaintiff and the
plaintifl’s entering into possession of the lease-hold
properties was also denied. The plea of limitation
was also raised.

The learned Munsif held that the properties
given in lease to the plaintiff belonged to the Khankah,
that the amount of nazarana was actually paid and
appropriated in the funds of the Khankah and there-
fore the Khankah was liable to refund the amount
of Rs. 2,500 but was not liable for any loss or damages
incurred by the plaintiff which were recoverable from
the heirs of the former sajjadanashin to the extent of
the personal assets left by him. He also held that
the grant of the perpetnal lease of the wakf property
was absolutely void and there was a complete breach
of trust committed by the then sajjadanashin.
With regard to the question of limitation the learned
Munsif held that the suit was within time as having
been instituted within six years of the date of dis-
possession. In the result he decreed the suit for
Rs. 2,500 with interest at 6 per cent. per annum from
the date of the suit against defendant no. 1 and for
the balance against defendants 2 to 8 against whom a
preliminary decree in terms of Order XXXTV was
passed with interest at the bond rate and costs. The
defendants 2 to 8 did not challenge this decree but the
defendant no. 1, the receiver of the Khankah, pre-
ferred an appeal before the learned District Judge
which was disposed of by the learned Subordinate
Judge on the 4th January, 1937. Before the learned
Subordinate Judge the receiver gave up the contention
that the property was not the property of the Khan-
kah. The learned Judge was satisfied from the
evidence in the case and, in agreement with the
learned trial Court, held that the property leased out
was a part of the Khankah Wak{ Estate. The
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learned Subordinate Judge also agreed with the
Munsif that the plaintiff had ,mld the sum of
Re. 2,500 as nazarana o@ the consideration of the
lease in question to the Iormer m]]adanashm who
deposited ‘the amount in the fonds of the Khankah;
the entries in the cash book of thie Estate showed that
the amount had been put in the coffve of the Khan-
kah. The finding of ‘the Munsif, that the grant to
the plaintiff of a perp: etual lense of the wakf property
was ab initio void, was afirmed. The learned Sub-
mdmate Juiloe pomted out that the lessor, namely,

the former sajjadanashin, us m*H as the pLuume were
fully awave of the infirmity of the title that was going
to he conveved under the lesse of 1925, that there i
not the least whisper 1n the document of lease showing
that the permanent lease in question was going to be
oranted for any justifying necessiiv and that at the
tvial the plaintiff did not adduee a n\ iota of legal proof
in sapport of any mnecessity for the creation of the
ineumbrance in question.

Upon these findings the only question which
remained was whether the claim could be decreed
agambt the receiver and whether the suit was within
time. The learned Subordinate Judge, having held
that the tramsaction of the lease was void ab initio
and that the plaintiff had full knowledge of the in-
firmity of his own title at the tnne he entered
into this transaction and advanced the nazarana
at his own risk, held that the receiver could
not be saddled with the liability of refunding the
nazarana as

“there is mo privity of covtrach hetween the then sajjadannshin
and the present recciver of the waki estate even though the estate was
in possession of the plaintiff’s money.”

He, therefore, came to the conclusion that the
defendant no. 1. the receiv er, could not be held liable.
Upon_the question of limitation the learned Subordi-
nate Judge came to the conclusion that the considera-
tion of the lease having failed ab initio the cause of
action for the recovery of the nazarana arose from the
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date of the lease and, thevafove, the plaintiff’s suit
having been instituted move than six years therveafter
was barred by limitation. In the alternative he held
that if the plaintiff’s lease he assumed to be voidable
only on the objection of a third party and possession
was taken under it still, relying upon the decision of
Mussammat Lakhpat Kuer v, Durga Prasad(t), the
learned Judge held that limitation would run from
the 15th June, 1827, when the claim of Lachmi Ram
was established against the plaintifi and the former
sajjadanashin, and, therefore, the suit of the plaintiff
was still beyond six vears of this date. The result
was that the learned Bubordinate Judge dismissed the
suit as against the receiver hut otherwise affirmed the
decree in part asainst the defendants 2 to 8. He
never considered il anestion whether a decree for the
full amount should he given against defendants 2 to
8. Hence the appeal before us.

The findings of fact arrived at by the Courts
below have not been chailenged by the appellant and
cannot be interfered with by us in secoud appeal.
But Mr. Hasan Jan, appearing for the receiver,
wanted to challenge the correctness of the finding that
the nazarana amount, Rs. 2,500, was credited in the
books of the Khankah and spent by it; hut we ave
unable to accede to this argument. In order to come
to a conclusion in favour of the respondent 1t would
have been necessary to examine the accounts of the
Khankah not only for that date but for the whole year
if not for some other years also. Accordingly it is
not open to any of the parties before us to challenge
the findings of fact which have been concurrently
arrived at by the Courts below.

The only question which presents difficulty is
whether the suit of the plaintiff is within time. Mr.
S. M. Mullick, appearing for the appellant, strongly
contends that the suit is a suit for damages on account

{1) (1928) I, L. B, 8 Pat. 432,

1938,

Depr
Prassp
AgaRwaALs
2.
Haar
Svep
MEeEDI
Hasax,

MaNomar
Lawy, J.



1939.
Dust
Prasap
AGARWATA
Y.

Haar
SyED

MeHEDI

Hasax.

MaNonaR
Lawr, J.

662 THE INDIAN LAW REPORTS, [VOL. XVII.

of the failure of the then sajjadanashin to preserve
the plaintiff in quiet enjoyment of the lease-hold pre-
perties and, therefore, there was & breach of duty on
behalf of the lessor as provided by section 108(¢) of
the Transfer of Property Act. He points out that
the cause of action arose to him not when the lease was
granted nor when the Court held in June, 1927, i the
suit of Lachmi Ram that the lessor had no title to give
to the plaintiff but when the High Court affirmed the
decision on the 4th July, 1930, or in any case not
earlier than the 6th Febrnary, 1928, when the plaintiff
was dispossessed. He, therefore, contended that
limitation started from any of these two dates with
the result that the suit was within time being a suit for
damages for breach of a contract in writing registered
within the meaning of Article 116 of the Limitation
Act. Mr. Hasan Jan, on the other hand, contended
that the suit must be held to be a snit to which Article
97 of the Limitation Act applied and that the starting
point of limitation was the date when the trial Court
gave the decision that the plaintiff had no title to
remain upon the land by his order, dated the 15th
June, 1927. In other words, he contended that if it
was a suit for damages the plaintiff was damnified by
the decision on the 15th June, 1927, and therefore the
suit was beyond six years; but so far as this suit was
for the recovery of the nazarana amount the plaintiff
must come within three years of the date of the lease,
or of the date of the decision of the trial Court or of
the date of dispossession and that the suit is heyond
three years of any of these dates.

A large number of cases were cited before us; bul
it is unnecessary to discuss these cases because after
the decision of their Lordships of the Judicial Com-
mittee in the.case of T'ricomdas Cooverji Bhoju v.
Gopinath Jiu Thakur(') it has been consistently held
hy this Court that a suit for damages, for return of the

(1) (1916) I, L, R. 44 Cal. 759, P, C.
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nazarana or for any consequent costs and damages
must be governed by Article 116 even though a suit may
apparently fall within Article 97 of the Limitation
Act [See Rajendra Narayan Singh Deo v. Lalmohan
Tribent(t)]. In that case the plaintiff had obtained
a lease of a certain piece of land under a registered
document, as in the present case, after paying a
certain premium to the lessor but afterwards it having
heen found that the lessor had no right to make such
a grant the lease was held to be void ab initio and
when the lessee asked for the return of the money
paid to the lessor under section 65 of the Contract Act
the suit for refund of the money was held to be
governed not by Article 65 or Article 97 but by Article
116 of the Timitation Act. The learned Judges
relied upon an earlier Division Bench decision of this
Court (referred to later*). The same view was
taken in Mussammat Lakhpat Kuar v. Durga
Prasad(?). That suit was a suit for refund of the
purchase money by a vendee paid under a registered
document on the ground that the consideration for the
sale had failed. It was held that the suit was
governed by Article 116 and that the fact that the
suit was in substance for a refund of the purchase
money and not in the nature of damages, although
that claim was made in the alternative, was
immaterial. Mr. Justice Das made this observation
at page 435 ““ But in the view which I take it 1s
immaterial to consider whether the suit is a suit for
refund of the purchase money or a suit for damages
for breach of the coveriant under section 55, clause (2),
of the Transfer of Property Act . He then drew
attention to the case of T'ricomdas Cooverji Bhoja
v. Gopinath Jiu Thakur(®) referred to by me ahove
and held that he regarded this decision of the Judicial
Committee as establishing that where the suit is in
substance a suit based on a registered document and

(1) (1936) A. I. R. (Pat.) 462.
%(1927) 1. L. R. 6 Pat. 606. - -

(2) (1928) I. L. R. 8 Pat. 432.

(8) (1916) I. L, R. 44 Cal. 759, P C.
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193, where such a suit could be regarded as a suit for com-
.~ pensation for breach of contract, Article 116 must
Pasio  apply although such a suit may fail under some other
deamwas provision of the Indian Limitation Act. At page 435
Her  the learned J udge also ma,de_ this observation that
Jao  the question whether the plaintiff had or had not
s, knowledge of the infirmity of the title of their vendor
1§ irrelevant.
MainNoHAR

L, J. . . .. . ]
The starting point of limitation was also con-

sidered in Mussammat Lakhpat Kuar v. Durga
Prasad(t) and the learned Judge referred to two oft
cited cases, Subbaroya Reddiar v. Rajagopala
Reddier?) and Multanmal Jayaram v. Budhumal
Kevalchand(®), where three classes of cases under
which such questions are discussed were pointed out
as being («) where from the inception the vendor had
no title to convey and the vendee has not heen put in
possession of the property; (b) where the sale is only
voidable on the objection of third parties and posses-
sion 1s taken under the voidable sale; and (¢) where
though the title is known to be imperfect the contract
is in part carried out by giving possession of the
properties. Here I wish to read from the judgment
of Das, J., at page 438: “* It was contended before
us that the sale was not voidable but void ab initio
since it has been found that Mussammat Lakhpat
had no title whatever to convey. But this point was
very completely dealt with in the judgment of the
High Court, where it was pointed out that a trans-
action cannot be regarded as void ab initio where
both the parties consider that the vendor has a good
title to convey. This being so, as between the parties
to this litigation it cannot be regarded that the sale
was void ab initio and there is no doubt that posses-
sion was taken under the voidable sale ”’. These

(1) (1928) 1. L. K. 8 Pat. 482.
(2) (1914) I. L. R. 33 Mad. g8
(8) (1920) I, L, R. 45 Bom. 055.
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remarks apply very closely to the facts of the present 198
case. As between the sajjadanashin and the plain- ~ pmr
tiff the transaction citnnot be rvegarded as void ab  Pmisso
initio when hoth the parties considered that the lessor 5"
had a good title to convey and there is no doubt that Hoar
possession was taken under the lease which conld be  yieews
avoided (after possession had heen delivered) only — Hasx.
on the objection of a third party. The quotation  yruoms
from remarks of the learned Judge of the Madras [l 7.
High Court 1s verv apposite at this stage: °“ In the

second class of cases the cause of action can avise

only when it is found that theve is no good title. The

party 1s in possession and that is what at the outset

under a contract. of sale a purchaser is entitled to,

and so long as his possession is not disturbed, he is

not damnified >’

In the case of Nabin Chandra Ganguli v. Munshi
Mandar(’) the lessor having failed to put the lessee
in possession of the properties demised, the suit by
the lessee to recover the salami which he had paid
for the lease was held to be governed by Article 116
of the Limitation Act provided the lease was in
writing and registered.

In my opinion these three cases decided by
Division Benches of this Court and founded upon the
decision of the Privy Council in Tricomdas Cooverji
Bhoju v. Gopinath() ave sufficient to dispose of the
contention of the respondent that the present suit
so far as the amount of Rs. 2,500 is concerned is not
a suit to recover damages but a suit to recover the
actual amount of salami within the terms of section
65 of the Contract Act and, therefore, should be
governed by Article 97 of the Limitation Act and not
bv Article 1186.

 The question which then remains to hbe deter-
mined is what is the starting point of limitation. In

(1) (1927) T. T R. & Pat. 606.
)(1916) I L. R. 44 Cal. 759, P. C.
7 1. L. R. 2
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the case of Harnaih Kuar v. Indar Bahadur Singh(l)
the suit was instituted to recover the consideration
pald under an agreement which was void ab initio,
the agreement i question being the transfer of a
right to expectancy. Their Lordships of the Judicial
Committee, in dealing with the argument based on
section 65 of the Contract Act, observed as follows :

“ An agreement, therefore, discovered to be void
is one discovered to be not enforceable by law, and,
on the language of the section, wonld include an
agreement that was void in that sense from its incep-
tion as distinet from a contract that becomes void.

The agreement heve was manifestly void from 1ts
inception, and it was void because its subject-matier
was incapable of being bound in the manner
stipulated.

Though this aspect of the case has not been
satisfactorily presented or developed in the pleadings
and the proceedings before the lower courts, their
Lordships think there ave materials on the record
from which it may be fairly inferred in the peculiar
circumstances of this case that there was a misappre-
hension as to the private vights of Indar Singh in the
villages which he purported to sell by the instrument
of January 2, 1880, and that the true nature of those
11ghts was not discovered by the plaintiff or Rachpal
Singh earlier than the time at which his demand for
possession was resisted, and that was well within the
period of limitation ™.

In the present case the plaintifi was actually
placed 1n possession thereby leading to the inference
that both the parties thought that they had a right to
enter into this transaction of lease which wag in law
void ab initio. It may be remembered here that the
defence of the receiver was that this property was not

(1) (1922) .. R. 50 Ind. App. 60,
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the property of the Khankah but was the personal
property of the former sajjadanashin. The plaintiff
also was apparently in doubt as to the true position
because he took an indemnity hond from the sajjada-
nashin binding him and his personal properties n
case he was disturbed in possession.

In the case of Juscurn Boid v. Pirthichand Lal
Choudhury(l) their Lordships of the Judicial Com-
mittee again had to consider the question as to how
the starting point of limitation should be decided in
such cases. In that case the plaintiff instituted a
suit against the zamindar to recover certain sums
which he had to pay as purchaser of a patni taluk of
a defaulting patnidar at a sale for arrears of rent
under the Patni Regulation of 1819, the sale having
been subsequently set aside in a suit by the dar-
patnidar to which the plaintiff was a party. The
sale was set aside by the order of the District Judge
dated the 24th August, 1905, which was affirmed by
the High Court in appeal on the 3rd August, 1906.
The plaintiff gave up possession on the 28th August
following. The courts below treated the suit as
governed by Article 97 of the Limitation Act as being
a suit for money paid on an existing consideration
which afterwards failed and held that it was barred
by limitation as having been brought more than three
years beyond the 24th August, 1905, being the date
of the decree of the District Judge setting aside the
sale when it was found that the consideration failed.
It was decided by their Lordships that *‘ whatever
may be the theory under other systems of law, under
the Indian law and procedure an original decree is
not suspended by presentation of an appeal nor is its
operation interrupted where the decree on appeal is
one of dismissal >, This incidentally would settle
that the starting point of limitation would be the date

(1) (1918) I. L. R. 46 Cal, 670, P. C.
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of the decision of the learned Subordinate Judge
dated the 15th June, 1927, if there was nothing else
in the case. Their Lordships then made the follow-
ing weighty observations: ' To escape from this
position and its consequetice a new starting point was
suggested in the course of the argument here: it was
contended that the period of limitation began to 1un
when possession was lost. There may be circum-
stances in which a failure to get or retain possession
raay justly be regarded as the time from which the
iimitation period sheuld run. but that 1s not the case
here. The quality of the possession acquired by the
present purchaser excludes the idea that the starting
point is to be sought in a disturbance of possession or
in any event other than the challenge to the sale and
the negation of the purchaser's title to the entirety
of what he bought involved in the decree of the 24th
August, 1905. If further support of this view he
required, it may be found in the express provision of
section 14 of the Regulation which directs that in the
suit for reversal itself the purchaser is to be indemni-
fied against all loss *’.

In my opinion in the circumstances of each case
the Court is to decide whether the failure to give or
retain possession may justly be regarded as the time
from which limitation period should run. In the
present case the lessee was 1n possession from the
date of the lease. The decree of the Subordinate
Judge of June, 1927. merely decided that upon
Lachmi Ram’s depositing the balance of the conside-
ration money which he had not paid to the former
sajjadanashin a formal deed of lease would be exe-
cuted and registered by the former sajjadanashin and
then possession would be delivered by ousting the
present plaintiff. Tt may well have been that TLachmi
Ram would have taken some considerable time to
perform the obligations imposed wpon him by the
decree before he would be vested with a title and
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before he would he entitled to oust the present
plaintiff. The plaintiff can, therefore, have no cause
of action for return of the money until he was actually
ousted from possession by a formal delivery of posses-
sion or hy an actual delivery of possession.

In my opinion the suit, whether it is regarded as
a sult for return of the very amount paid as nazarana
or as a sait for compensation, having been instituted
within six years of the date when the plaintiff was
dispossessed, therefore, is within time.

But 1t was argued by Mr. Hasan Jan appearing
on behalf of the receiver that there is no privity of
contract between the then sajjadanashin and the
present receiver, defendant no. 1. This argument is
of no substance. Upon the finding that the Khankah
Fstate was in possession in September, 1825, of the
sum of Rs. 2,500 which the plmntlff had pald to the
sajjadanashin the terms of section 65 «f the Contract
Act apply and the person in chargs of the Khankah
lstate 1s bound to refund the amount which has been
i possession of the Khankah ever since 1925 The
pl istilt has discharged the onus v/hl *h lay upon him
when he proved that a sum «f Rs. 1,000 was entercd
in the cash book of the Ixhrml\.xh, on the 20th August.
1925, and the balance of the sum Rs. 1,500 was
credited on the 20th September, 1925, in its books.
The question as to the subsequent application of the
meney or its misappropriation by the sajjadanashin
is no concern of the plaintiff.

1 would, thevefore, allow the appeal of the
plaintiff and restore the decision of the learned
Munsif with costs throughout.

Harries, C, J—I agree.

S.AK, Appeal allowed.
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