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APPELLATE CIVIL.
Before James and Rowlend, JJ.
MUSAMMAT DULHIN
v.
MAHANTH HARIHAR GIR*
Code of Ciodl Procedure, 1908 (Aet V oof 1908), seetion

48— decree songht to be (u(u{’ul U, neeaning of—Limita-
Fion Aet, 1908 (Aet IX of 1903, article 182(4)—section 48 of
the Code, whether affected n/ umch' 182(#)—amendment, of

flp(wm——puuui of hwelve yewrs under section 48, whether s
to be ealeulated from the date of amended decree.

Section 48, Cade of Jivil Procedure, 1908, 1s not
controlled by the provisions of Article 182(4) of the Limita-
tion Act, 1908, and, therefore, the amendment of a decres
does not afford & new starting pomnt for limitation so as to
extend the period of twelve vears fixed by section 48.

Faqir Chand v. Nundan Singh(1), Ganesh Das v. Vishan
Das(2), Narsingrao Konher Tmamdar v. Bando Krishna
Kulkarni(®, Narendra Boheduwr Singh v. Oudh Commercial
Bank, Tid. (8 and Khulna  Loan Co. v. Jnanendra Nath
Bose(5), followed.

Baldeo Shukul v. Syed Yusuf(6), not followed.

Ram Ranbijaye Prasad Simgh v. Kesho Prasad Stngh(7)
and Muhamwad Suleman Khan v. Muhammad Yar Khan(8),
distinguished.

Appeal by the decree-holders.

The facts of the case material to this report are
sef out in the judgment of Rowland, J.

T Appeal from: Original Ovder no. 802 of 1937, from an order of
Babm Jugal - Kishore Nua\'m, Subordinate Judge of Gaya, dated the
166h Augnst, 1987

(1) (1982) 1. L. 1. 54 AL (9D.

12) (1935) A. I. R. (Lah.) 292,

) (ma T. L. R. 42 Bom. 30‘3

(4) (1934) T. L. R. 10 Luck.

(5) (1917) 22 Cal.. W. N, 145, P. C.

(8) (1921) 60 Ind. Cas. 518.

(7) (1988) 19 Pab. L. T. 424,

{8 (1894) I, L. R, 17 All. %9,




1929.
Musamnar
Duramn
v,
MAHANTH
HARIHAR
Gin.

296 TIE INDIAN LAW REPORTS, [ VOL. XVIIL

Sir Sultan A hmed and  Syed Hasan, for the
appellant.

Sir M. N. Mukherji (with him P. €. Manuk,
Sarjoo Prasad, Rai G. S. Prasad, Rai Paras Naih,
R. J. Bahadur, G. . Das and N. K. Prasad 11), for
the respondents.

Rowranp, J.—The only point for decision is
whether as held by the Suburdinate Judge the appli-
cation presented to him for execution of a mortgage
decree by sale of the mortgaged properties was barred
by time. The Subordinate Judge was of opinion that
section 48 of the Code of Civil Procedure was a bar.
The plaintifi (now decree-holder) had sued on three
mortgage bonds and obtained a preliminary decree
dated 23rd June, 1922, for approximately Rs. 42,000.
The decree mentioned as usual a period of grace
which having expired the decree-holder .1pphed for
and chtained a decree absolute for sale dated the 19th
December, 1923. He applied to execute this decree
on 16th August, 1926, and was met by an objection
on behalf of some of the judgment-debtors that the
decree in the form in which it had been drawn was
not executable because the debts due on the three
mortgage bonds were separate debts secured on
different items of property and the amounts for which
the several properties were liable must be specified in
the decree before it could be executed.  The Subordi-
nate Judge disallowed this objection, but on appeal
this Court on 3rd August, 1928, reversed that
decision and said, referring to the judgment in the
original suit, that the decree as it stood could not he
executed and the Subordinate Judge must proceed
to execute the decree bubstantmllv as three decrees.
That being so, the order of the lower Court directing
execution to pzoceed was set aside and the case
remanded for disposal according to law. Thereafter
on 15th September, 1928, the Jecree-holder suffered
the execution to be dismissed for default. He next
applied 1n 1930 for amendment of the decree which
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was duly ordered to be done on 16th July, 1930,
Lmbsequentlv he found that some further amendment
was necessary and ohtained orders to that effect on
27th August, 1932, and 24th September, 1932. On
sth Inly 1933. he made his second application to
execute the do m oo and this application was dismissed
on 20th June, 1934, for default in prosecution. The
third applic m(m to execute t the decree was presented
on 2nd January, 1837, and is the application against
which the ohjection under section 48 of the Code of
Civil Procedmc has been allowed by the Subordinate
Judge. The Subordinate Judge was of opinion that
the ])enod of twelve years began to run from the 19th
December, 1923, the date of the decree absolute and
expired in December, 1935.

For the appellants reference 1s made to the words
in section 48—

©otwelve vears from the date of the decree sought to he executed
and it is said that when there was no executable decree
in existence before the 16th July, 1930, the decree
sought to be executed must he tonsidered to be of
that date and twelve years will run from that date
and it has further heen suggested that the 24th Sep-
tember, 1932, again gives a starting point available
to the decree-holder  for uomputmg the period of

1939.
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twelve years laid down in section 48. In support of .

this contention reference is made to Baldeo Shukul v.
Syed Yusuf(t) where a single Judge of this Court
took the view that the words °* decree sought to be
executed ' must include the amended decree The
learned Judge did not guote authority for his view,
but he Pe]‘uled to what was generally understood to
be the law under the old Lmntatmn Act when Article

179 had to be construed. Tt may be that the learned -

Judge was referring to such decision as that in

Zl[u/wmmaa’ Suleman  Khan v. Muhammad Yar

Khan(?) in which, although Article 179 as it then

(1) {1921y 60 Ind. Cas. 318,
(2) (1894) 1. L, R. 17 ALl 39,
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stood contained no reference to the date of the
amended decree as distinct from the date of the decree
itself, the date of decree had been held for the
purposes of that Article to mean or at least to include
the date of the amended decree where there had been
an amendment. 1t may be noticed here  that
subsequent to that decision both the Limitation Act
of that time and the Code of Civil Procedure have
been repealed and their place taken by new enact-
ments. Article 182 which takes the place of Article
179 in the Limitation Act has been amplified and now
makes specific provisions for a period of three years’
limitation to run from the date of an amended decree
where there has been an amendment. In section 48
on the other hand the words are—

“ date of decree sought fo he sxecuted

without any qualifying reference to possible amend-
ments subsequent to the date of the original decree.
It has, therefore, heen argued for the respondents
that in construing section 48 we ought to limit our-
selves to examination of the provisions of the Code
itself and not import the provisions of other
enactments, more bparticularly Article 182 of the
Limitation Act which by its own terms applies only
to the period for execution of a decree or order not

provided for by section 48 of the Code of Civil

Procedure. In support of this view we have been
referred to decisions of the High Courts in Bombay,
Allahabad, Calcutta, Lahore and the Chief Court of
Lucknow. In Bombay the matter came wunder
consideration in Narsingrao Konher Inamdar v.
Bando Krishna(t). In this case the decree had been
passed under the old Code and the Court considered
the words in section 205— :
** the decree shall bear date the day on which the judgment was
pronounced . )
It was said that this language was imperative and
was designed’ to meet precisely a case of this sort
(1) (1918) 1, L. R. 42 Bom. 309, o
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where owing to certain oversights or irregularities a = 19%
delay has mtevwened hetween the dehwely of the Nusama
Judgment and the formal drawing of a correct DUIHTN;
decree. This was said notmth%‘candmo that the Mm,&m,.'
decree which was at first drawn was mcapablﬂ of Himmug
execution until it was amended. T may in passing
mention that this case was not apparently brought to Bowaxo.
the notice of the learned Judge of this Court who
decided Baldvo Shukul v. Sy ed ¥ wsuf(t). Both those
decisions were examined in Fugir Chand v, Kundan
Singh(?) where the learned Judges drew special
attention to the wording of the first “column of Article
182 and held that the smendment of a decree does not
give a new date for starting a period of limitation
1f the application for execution is be eyond the period
f twelve vears allowed by section 48. That is, the

perlod of twelve years under section 48 is final and

cannot be extended by any amendment of the decree.
The view of the Lahore High Court is expressed in
Ganesh Das v. Vishun Das@) in which the ahove
Bombay and Allahabad decizions were considered and
approved; and the Allahabad decision was also
followed by the Chief Court ¢f Oudh in Narendra
Bahadur Singh v. Oudh Commercial Bank, Ltd.(4).
In Calcutta a similar view was taken in a decision
apparently unveported but which was taken on appeal
to His Majesty in Council and the judgment of the
Jl dicial Committee is reported in Khulna Loan Co.

. Jnanendra Nath Bose(®). The report shows that
‘rhe Subordinate Judge had proceeded on the view
that the period of twelve years provided in the case
of a decree does not certainly begin to run until the

decree hecomes operative and ca,pablc of execution;

but the High Court tovk the opposite view obqervmg

« The terms of section 48 seem to us to be perfectlv

(l) (192]) 60. Ind. (‘aq 318.

(2) (1932) 1. L. R. 54 AlL 622,

(3) (1085) A. I R. (Lah.) 202.

(4) (1984) I, Y R. 10 Luck 208.
(5) (1917) 22 Cal. W, N, 145, P, C.
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clear, and according to that section time runs from the -
date of the decree. The date of the decree is fixed
by Order XX, rule 6, and we cannot understand how
there can he any other date of the decree, from which
limitation should vun’’. Their Lordships in the
Judicial Committee simply stated that they saw no
reason to differ from the judgment of the High Court.

1 think that we are bound to follow these autho-
rities and cannot hold that time for the purposes of
section 48 is to be calculated from a date prescribed
elsewhere than in that section. I should, however,
state that we have been referred to a recent decision
of this Court in Ram Ranbijaya Prasad Singh v.
Kesho Prasad Singh(!) which is said to favour a
different view. The facts in that case are not quite
on all fours with those before us, for the question
there was whether the starting point for the period
of twelve years under section 48 was the date of
the decree of the original Court or the date of the
final order of the appellate Court. The point decided
was that time would rup from the final order of the
appellate Court, and in the course of the judgment
reference is made to Article 182 in support of that
proposition. The learned Judges did not say that
the decree sought to be executed in section 48 was the
decree of the appellate Covrt as has been sometimes
held; if that had been their reading of the scope of
section 48, then it would not have been necessary to
invoke Article 182 in the determination of the starting
point for limitation under section 48 in cases where
there has been an appeal. But whether the observa-
tions in Ram Ranbijaye Prasad Singh v. Kesho
Prasad Singh{l) are in their entirety correct or not
with reference to Article 182(2), T do not think we are
to treat those observations as applicable to cases
falling within all the sub-clauses of article 182. Such
a view would have a surprising result, if applied to

(1) (1938) 19 Puat. L. T. 424.
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article 182(5), and one which I do not think can have
been intended by the learned Judge. So I think we
should not regard these observations as applying to
sub-clause (4) or any other sub-clause than (2). And
in dealing with the matter hefore us, I feel no doubt
that we ought to follow the current of authority in
Bombay, Allahabad, Tahore, Caleutta and Lucknow
and to hold that the application presented on the 2nd
January, 1937, to execute the decree dated 19th
December, 1923, was barred by section 48 of the Code
of Civil Procedure.

T would dismiss this appeal with costs to each
set of contesting respondents.

James, J.—I agree to the order proposed by my
learned brother and I agree with his view that we
must rvegard ourselves as bound by the current of
authority on this question to accept as correct the view
of the learned Subordinate Judge, although if the
matter were res integra I should feel more difficulty.
In Muhammad Suleman Khan v. Muhommad Y ar
Khan(1) the Allahabad High Court was dealing with
Avrticles 178 and 179 of the Limitation Act of 1877.
Sir Sultan Ahmad for the appellants suggests that
section 230 of the former Code of Civil Procedure
would also have applied to that case; but the applica-
tion in execution with which the learned Judges were
dealing had been made within twelve years of the
original decree so that whether the provisions of sec-
tion 230 applied or whether they did not, the Court
in that particular case was not required to consider
them. Sir Sultan Ahmad suggests that the remark
with which the judgment ends, that with regard to
any future application in execution paragraph 4 of
the third column of Article 179 contains the limitation
which will be applicable, implies that the learned
Judges had considered the question of whether after
twelve years from the date of the original decree

(1) (1894) I. L. B. 17 AlL 89.
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execution would or would not be barred by the provi-
sions of section 230. If it had been clear that sect:on
230 did apply to that particular case, the decision
would have been of considerable authority in support
of Sir Sultan Ahmad’s view, because any obiter
dictum of Sir John Edge is to be treated with respect:
but it is not clear that section 230 did apply in this
case at all.

In 1608. when hoth of these Acts were vepealed
and re-enacted, a new section 48 of the Code of Civil
Procedure took the place of old section 230; and
Articles 181 and 182 took the place of Articles 178
and 179 of the schedule in the - Limitation Act.
Article 182 was amended in such n manner as to give
statutory authority to the decision of Sir John Fdge
and Mr, Justice Banerji; but applications governed
hy section 48 of the Code of Civil Procedure were
excluded from its operation; and section 48 merely
said that limitation was to yun from the date of the
decree of which execution was sought. In favour
of the appellants’ view we have the decision of a
single Judge of this Court in Baldea Shukul v. Syed
Yasuf(ly; but the Allahabad High Court expressly
dissented from that decision in Fagir Chand v.
Kundan Singh(®) and the weight of authority in
general appears to be against it. I find some difficulty
in treating the decision of this Court in Ram Ranbijay
Prasad Singh v. Kesho Prasad Singh(*) in the manner
in which Sir Sultan Ahmad suggests, as authority for
the view that in looking for the starting point for
limitation under section 48 of the Code of Civil
Procedure we must apply the conditions laid down in
Article 182 of the schedule to the Limitation Act.
In that case the learned Judges were dealing with
paragraph 2 of the third column of the schedule and
not with paragraph 4; but I find it difficult to act upon
. s —— N £

(1) (1921) 60 Ind. Cas. 318.
(2) (1932) 1. L. R. 54 ANl 622,
(8) (1988) 19 Pat. L. T. 424,
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the general proposition that the provisions of s
Artlclo 182 should he held in any w'w to affect section Musamsar
48 of the Code of Civil Procedure. The pmwsmnq of D”‘;}f‘“
Artiele 182 cannot he read into Armle 183, as is clear Mamas
from the decision of the Judicial Committee of the H’&f_“‘
Privy Council in A bdud ﬂ[ﬂjfi(] v. Jawahir Lal(1)
wherein it was held that the decision of the appellate
court could only afford a new starting base for limita-
tion under Article 183 when there was a decree of the
appellate court in which the original decree merged;
and if  Article 182 cannot he imolxed to find the
starting point for 1he twelve vears’ rule of limitation
prescrlhod by Article 183, it appears to me difficult
to bold that 1t can be invoked to find the starting point
for the twelve years’ rule under section 48 of the Code
of Civil Procedure, since Article 182, prescribing the
three years’ rule for petitions of decree-holders in
execution, is e\presslv excluded from application
vhere the twelve years’ rule may apply, under Article
183 of the schedule or section 48 of the Code of Civil
Procedure. In Khulna Loan, Co., v. Juanendra
Nath Bose(?) their Lordships of the Judicial Com-
mittee approved of the decision that the period of
twelve years under section 48 ran, not from the date
when the decree became operative and capable of
execution, but from the date of the decree; and
I consider that the decisions of the Allahabad High
Court 1 Fakir Chand v. Kundan Singh(3), of the
Bombay High Court in Narsingrao Konhker Inamdar
v. Bando ILT¢9ﬁ77d(4) and of the High Court at Lahore
in Ganésh Das v. Vishan Das(5) leave us 1o option but
to hold that the view taken by the learned Suhordinate
Judge was right and to dismiss the appeal.

Jamzs, J.

8. A. X. .
Appeal dismissed,

(1) (1814) I. L. R. 36 All. 350, P. C.
(9) (1917) 22 Cal. W, N. 145, P. C.
{3) (1932) I. L. R. 54 All. 692,
(4) (1918) T. L. R. 42 Bom. 809.
(BY (1985 A T, R Tah\ 9299




