
appeal being valued at Rs. 2,500 only). I f  the 3938. .
defendants do not pay w ithin three months from this
date the ainount that w ill be thus found due, the kamlapS i

m ortgaged properties shall be sold for realisation o f
the same w ith interest thereon at 6 per cent, per Jagesh.û
annum from  the expiry of the said period of three
months till realisation. cuAXTEiui, j

K haja M o h am ad  N ook, J .— I  entirely agree.

A f 'p e a l a llow ed.

D ecre e  m o d ifie d .

s . A. K.

VOL. XVIII.] PATNA SERIES. 355

A P P E L L A T E  C IV IL .
Before Fazl AH and Vamia, JJ.

BIRANCHI SINGH m s.

D ecem be.T,

NAN;D KDMAE SING-H.'V

Bihar 'Tenancy Act, 1886 (/let V III of 1885), Schedule 
I I I , article 2(b)(ii), whether retrospective— suit for produce 
rent instituted after the A ct came into force— aocnial of cause 
of action, before passing of the Act— suit, whether governed 
by shorter period of limitation.

A suit for produce rent instituted after the Bihar 
Tena^cy Act, 1885, came into force is governed by the period 
of limitation provided by that Act, although the cause of 
action for the claun accrued before the passing of the new
Act,'.'

Shaikh Reyasat v. Gopi Nath Missir(^), iolhwed. ,

A statute which takes away or impairs, rights acquhed 
■under the existing law must not be construed to have a

^Appeal from Appellate Decree no. 740 of 1936, from a decision 
of Babu Nirmal OhaBdra Gliosh, Subordinate Judge,of Mongliyr, dated 
the 20th June, 1936, coniirmiijg a decision, ol Babu.JauJri Pi'sshad Singh  ̂ - 
Munsif of Monghyr, dated the 17th March 1935.? '

(1) (1988) I. L. B, 18 Pat. 1.
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1938. retrospective force, unless by express words or necessary 
implications i,t appears that such was the intention of the 

Singh legislature which passed it .
V.

.N a n d  An Act of limitatipn, being a law of procedure, will
SiNGif ordinarily govern all proceedings, to which its terms are 

applicable, from the moment of its enactment; but this rule 
must admit of tlte qualification that when the retrospective 
application of the statute of limitation would destroy vested 
rights, or inflict such hardship or injustice as could not have 
been within the contemplation of the legislature, then the 
statute is not, any more than any other law, to be construed 
retrospectively.

Khusalbhai v. Kabhai{l), followed.

There is no rigid rule that where an Act does not come 
into force immediately but allows some time for the enforce
ment of existing causes of action, it must be inferred that 
the Act was intended to be retrospective.

Where, however, it appeared that the litigants had a 
reasonable opportunity of enforcing their existing causes of 
action between the date when the Bihar Tenancy Act, 1885, 
was published in the Gazette and the date wlieri it came 
into force, held, that the provision embodied in article 2(b)(ii) 
of Schedule III of the Act was intended to be retrospective so 
as to afiect existing causes of action.

Queen v. Leeds and Bradford Raihoay Gompanyi^),
■ ■ Manjhori Bihi v. Akel M.ahmned{?>), G opeslm ar Pal v. Jihan 

CJmidm Chmdrai^), Ramkrislma Ghetty v. Subbaray 
Aiyef{5) and Rajah Sahib Meharhan-I-Doston Sri Raja Bow  
V. K. M. Surya Row Bahadur y . G. Venkata Suhba Row{(j), 
reviewed.

Appeal by the defendant.

The facts o f the case material to this report are 
set out in the judgment of Jazl A li, J,

(1) (1881) I. L. B. 6 Bom. 26.
(2) (1852) 21 L. J. (N. S.) M. C. 193.
(3) (1913) 17 Cal. W. N. 889.
(4) (1914) I. L, R. 41 Cal 1125, S. B.
(5) (1912) I. L. E. 38 Mad. 101.
(6) (1913) I. L. B. 39 Mad. 645, F. B,



M . K .  M tik h e rje e , for tlie appellant.
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n.
F a z l  A li ,  J .— This appeal arises out o f a suit 

instituted by the plaintiff-respondent t o . recover 
arrears o f manhunda rent for tlie years 1339 to 1342 
Fasli. The suit having been decreed by the courts 
below the defendant has preferred this second 
appeal.

As the suit was instituted by the plaintiff after 
the Bihar Tenancy Act came into force, it is con
tended on behalf o f the appellant that the period of 
limitation which will govern the suit is the period 
provided by the new Act and so the claim for the 
years 1339 and 1340 Fasli is time barred under 
Schedule III, Article 2 {h ){ ii) , o f that Act. On the 
other hand, it is contended on behalf o f the plaintiff 
that inasmuch as the claim for the rent o f the years 
1339 and 1340 arose before the passing of the new Act, 
the suit must be governed by the Bengal Tenancy 
Act as it stood before the new A ct was passed. The 
parties have cited before us a number o f decisions, 
the most recent decision being that of a Division 
Bench o f  this Court in S h a ik h  R  eyas at v. G o p i  
N a th  M is s ir ( i )  which supports the view put forward 
on behalf o f the appellant. This decision has 
already been followed by this Bench in Second 
Appeals nos. 978 and 979 o f 1936, but as its correct
ness were challenged both in the present appeal and 
in Second Appeals nos. 978 and 979 of 1936 and as 
we have been pressed to refer this case to a larger 
Bench, I propose to deal with the matter at some 
length. That the question is not free from difficulty 
will be evident from what follows.

It is well settled tha,t a statute which takes 
away or impairs rights acquired under the existing 
law must not be construed to have a retrospective

(1) (1938) ; ir L
3 L L. m :



force, unless by express words or necessary iinplica- 
Bm̂NCHi tions it appears that such was the intention o f the

s«GH Legislature which passed it. It is true that
Nani) ordinarily the enactments which regulate procedure

KuMAii take effect immediately on the principle that “  no
suitor has a, vested interest in the procedure ”  and 

Fazi, Ah, j. that an A ct o f limitation, being a. law o f procedure, 
will ordinarily govern all proceedings, to which its 
terms a,re applicable, from the moment of its enact
ment. But, as was pointed out in K h u s a lh h a i y. 
K a b h a i(^ ), this rule must admit o f the qualification 
that when the retrospective application of the statut^e 
o f limitation would destroy vested rights, or inflict 
such hardship or injustice as could not have been 
within the contemplation of the Legislature, then the 
statute is not, any more than any other law, to be 
construed retrospaUively. The propositions enun
ciated above have not only been affirmed in a, series 
of decisions but they have received statutory recogni
tion in section 6 and section 8, clause (c), o f  the Bihar 
and Orissa, General Clauses Act, 1917, a,fid the new 
Bihar I'enancy Act must be construed subject to 
them.

Section 8 o f the Bihar and Orissa General 
(clauses Act provides that

“ where any Bihar and Orissa Acl rp.pcals an,v tmact.ment lierc\to 
made, or hereafter to be made, then, mile us a differ cni. intention 
appears, the repeal shall not affcct any right, privileijc, oblitjation or 
liaHilrly ncqnlred, cwcrued or incurred vndi'f W)iij enactment so 
repealed."

Now there are no express words in , the Bihar 
Tenancy Act to show that the provision made in 
Schedule III , Article 2(&)(w), o f the A ct was 
intended to affect rights which had «accrued before 
the Act came into operation, but there is some 
authority for the proposition that where the Act does 
not come into force immediately but allows- some 
time for the enforcement o f existing causes o f  
action it may be inferred that the A ct was intended

(1) (1881) 1. i n r T i ^ o m .  26, ~
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1938.to be retrospective. .This view lias been yery clearly _________
expressed by Lord Campbell in Q uesn  v. L e e d s  and  BmANCHj, 
B r a d f o r d  R a ilw oA j C o m p a n y {}), while dealing with
11 and 12 Y ic t .  C liw p te r 43, in the following 
passage:— |™“

“  I f  the A ct had come into operation immediately An j.
after the time o f its being passed, the hardship would 
have been so great that we might have inferred an 
intention, on the part o f the Legislature, not to give 
it a retrospective operation; but when we see that it 
contains a provision suspending its operation for six 
weeks, that must be taken as an intimation that the 
Legislature has provided that as the period of time 
within which proceedings respecting antecedent 
damages or injuries might be taken before the proper
tribunal....... ,....... ...,a certain time was allowed before
the Act was to come into operation and that removes 
the difficulty

Again in M a n jh o o r i B i b i  v . . A k e l M a Jtm u d i^  
Mookerjee, J. observed as follows :—

“  On the other hand where a new wStatute o f 
limitation reduces the time previously allowed for 
commencement o f the suit, but does not come into 
operation forthwith and allows a reasonable time for 
the enforcement o f existing causes o f action, the 
Court will not hesitate to hold that the statute may 
affect causes o f action already accrued in the same 
m anneF'aFt^^ its passage ’ .

The observations niade by Mookerjee, J. were 
approved by a Full Bench of the Calcutta High Court
in G o p e sh w a r P a l  v. J ib a n  C h a n d r a  C h a n d ra {^ ) as 
will appear from the following extract, from the judg
ment delivered by Sir Lawrence Jenkins in that case:

‘ ‘ The law as amended may regulate the procedure 
in suits in which the plaintiff could comply with its

a i (1852) 21 L. J. (N; a i l O "
(2) (1913) 17 Gal. W. N. 889.  ̂ '

: (3) (1914) I. L. B. 41 Gal, :1125v S. B.
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provisions, but cannot govern suits where such com- 
Bieanchi pliance was from the first impossible. The effect is 

to regulate not to confiscate. There are thus, two 
Hand positions; where in accordance with its provisions a
siNGĤ suit could be brought after the passing o f the amend

ment, it may be that the amendment would apply, but 
Fazl a l i, j . amendment would have

no application.”
I have underlined certain pa,ssages in the above 

quotations to show that neither Mookherjee, J. nor 
Sir Lawrence Jenkins meant to lay clown any rigid 
rule to the effect that whenever tlie operation of a 
statute is postponed, the Court must draw the 
inference that the statute was intended to affect causes 
of action already accrued. That there may be cases 
in which such an inference cannot reasonably be 
drawn, may be illustrated by the decisions of the 
Madras High Court in l la m J m s lm a  C h e tty  v. 
S u b b a ra y  A iy e r i } )  and R a ja h  S a h ib  M e h a rb a n -l~
B o sto n  S r i  R a ja  Rotv V . K .  M . S u ry a  R o w  
B a h a d u r v. G . V m k a t a  S u bb a R o w (^ ). In these cases 
the question of limitation arose in connection with the 
Estates Land Act passed by the Madras Legislature 
in March, 1908. It  was stated in that Act that it 
would come into force on the 1st o f  J u ly ,  1908, that is 
to say, nearly four months after it was passed and the 
Governor gave his assent to it on the 25th M'.arch, 1908 
(nearly three months before the A ct wa.s to come into 
force). But the assent o f the Governor-General 
having been given on the 28th June, Wallis, C.J.
pointed out in the Full Bench case referred to above 
that ‘ ' the result o f the passing of the Act, which 
came into force only two days a,fter it received the 
Viceroy’ s assent, was to leave no opportunity for the 
exercise o f the plaintifs’ vested right o f s u i t a n d  
held that the A ct did not affect the causes o f action 
which had accrued before it came into force.

07(1^ 2 )" I. L. R. m " 1 0 1 ~ ~  "
(2) (1913) I. L. R 39 Mad. 645, F. B.
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1938.Now the points to be noticed with reference to 

the Bihar Tenancy A ct are :—  Bxê nchi
81NGH

(1) ITniiive 11 a n d  12 V ie t . C h c ift e r  43  v/hich 
Lord Campbell ha,d to construe and the Estates Land kumae 
Act of Madras, which was the subject of the two 
decisions o f the Madras High Court cited above, th eF A zi Ali, j . 
Act itself did not specifjr the date on which it was 
to come into force. A ll that was stated in the Act 
was that “  it shall come into force on such date as 
the local Government with the previous sanction of 
the Governor-General in Council may by notification 
in the local official gazette appoint in this behalf

(.2) A fter the assent o f the Governor-General had 
been obtained the Bihar Tenancy Act was published 
in the B ih a r  a n d  O ris s a  G azette on the 14th N’ovember,
1934, but the Government notification which 
announced that the A ct would come into force from 
the 10th June, 1935, was not published in the B ih a r  
an d O ris s a  G azette  mitihthe 12th June, 1935, that is 
to say, tw o  days after the date w^hich ŵ as notified as 
the date o f its commencement.

(3) Even i f  the present suit and other similar 
suits had been brought on the 14th November, 1934, 
when the A ct was published for the first time in the 
Gazette, the claim for 1339 Fasli vmild have been 
barred because as regards the claim for that year the 
limitation ran from 30th Bhado, that is to say, 14th 
September, 1933.

The points which arise from those facts are 
obvious and the learned Advocate for the respondent 
fully emphasised them in his argument. His first 
contention was that where the A ct itself does not 
state the period for which its operation has been 
sppended, no inference can be drawn as to the inten
tion o f the Legislature in postponing its operation.
It was suggested by him that as the Act: could not 
come into force without the sanction o f the Governor



and the Governor-General, the Legislature coiild not 
eieanchi but have left it to the local Government to notify the

date of tlie conimenceinent of the Act and the mere 
Nani, fact that the local Government in the exercise of its

S n f  discretion thought it fit to postpone the operation of
the Act, shoulcr not be a ground for holding that the 

b'azl alj, j . Legislature when it passed the Act intended to take 
awa,y the rights which had already accrued.

The respondents then aslv— wha,t will liappen to 
suits instituted on the lOth and 11th of June, 1935 ? 
Tills point arises because the notification that the A ct  
vî as to c'ome into force on tlie 10th of June wa.s not 
published in the gazette until the 12th of June. Then 

, again, as ho.s been already stated, even i f  suits for the 
rent o f 1339 Fasli which under the old A ct could be 
brought up to the middle of September, 1936, had been 
brought on the date on which the Bihar Tenancy Act 
was published for the first time in the (xa,zette, the 
claim for that year would have been barred. Thus i.n 
the present case, to use the words of Sir Lawrence 
Jenkins the effect of the new law was not merely “  to 
regulate but to confiscate” . This raises a serious 
question because even Lord Campbell observed with 
reference to 11 and 12 V ie t. Cha/pter 43 that

“  I f  the Act did come into operation immediately 
after the time of its being passed, the hardship would 
have been so great. th.ai we might have inferred an 
intention on the part of the Legislature not to give it 
retrospective operation.”

I have dealt with these points at some length 
because I  am convinced that there is a good deal tô  be 
said in favour o f the contention that the statute should 
not be given retrospective effect. W e ai'e, however, not 
disposed to refer this case to a larger Bench because 
we are not prepared to disagree with the decision in 
S fd kh  R e y a m f  s in the present state o f  the
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authorities wliich liave been elaborately dealt with in 
that case and in the judgments o f Carndiiff and Bxranchi 
Mookerjee, JJ. in M a /n jh o o r iB i'M  v. A k e l  M aJm M cli^y  
On the other hand certain facts which came to light in Nand 
the course o f the argument in this appeal lend, in our 
opinion, considerable support to the view expressed in 
S h a ik h  R e y a s a f s  case(2). From the dates already ^
given it will appear that there was an interval of 
nearly seven months betAveen the publication of the 
Act and the date on which it came into operation.
The matter, however, does not rest there. On the 13th 
February, 1935, that is to say. two months after the 
Act had been published in the Gazette, the local 
Government issued a press commimiqiie to the follow
ing effect;—

“ It is notified tor general informatiou that the CTOvernmenfc of 
Bihar and Orissa intend to appoint a date not eaiiier than the 1st 
of June, 1985, as tlie date on which the Eibar Tenancy Amendrneiit 
Act will come into force. The exact date will be notified later.”

Then came the notification of the 4th of June 
which was published in the Gazette o f the 12th of 
June. Thus no vigilant suitor can legitimately com
plain that he did not get a reasonable opportunity to 
institute his suit before the Act came into force. The 
strongest argument against the retrospective operation 
of the Act is that the cUiim for the rent o f the year 
1339 would have, in any case, become tinie-baiTed: 
but i f  from the circumstances of the case taken as a 
whole, it can be gathered that the A ct wa,s intended 
to be retrospective, this fact alone will not alter the 
situation. The fact that the period of limitation 
provided in the previous Act was shortened by the 
Legislature shows that it looked with disfavour upon 
the practice o f  postponing the institution o f suits for 
produce rent for three years, and that may be the 
reason why it did not show much consideration to 
plaintiffs wiio, though they could have instituted their

(1) (1913) 17 Cd.
(2) 11938)1. L. E'. 18 Pat. 1.
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suit earlier, had postponed its institution till the last 
Biranchi day o f limitation. It may be stated here that the 

present suit was instituted in August, 1935, that is 
to say, nearly two months after the present Act came 

siN&H. into force.

Fazl Alt, j. Thus folIowlng the decision of the Division Bench 
in S h a ik h  R p v n s a f s  case(i'), I would a,How this appeal 
in part and dismiss the claim of the plaintiff in regard 
to the rent for the years 1339 and 1340 and, direct that 
a decree be passed for the rent due from the 
defendants in 1341 and 1342. The dama.t^es must be 
calculated upon the rent due for these two years but 
in other respects the decree of the lower a,ppellate 
court will be upheld. The pa,rties will bear their own 
costs in this appeal and in the proceedings in both the 
courts below.

Varma, J .—I agree.
Ordinarilv an A q.I o f limitation is pla,ced in the 

category o f adjective ja,w find under the estahlished 
rules of interpretation it has retrosneotive effect: bnt, 
as was laid dowrn in K h u srd h h a i v. Kabhm ('^), this rule 
must in certain instances be qualified, e.g., when a 
retrospective effect o f the statute of limitation would 
destroy vested rights by inflictins; such hardship or 
irn'ustice as could not have been in the contemplation 
of the Legislature. The question in the present case 
is whether the Bihai* Tenancy Act will apply to the 
present suit, which was filed for realisin<r jirrears of 
manhunda rent for the years 1339 to 1342, Fasli. 
The suit was filed on the 30th August, 1935. The 
Act was published in the Gazette o f the 14tli of 
November, 1934, after the assent of tlie Gjovernor- 
GeneraJ. given on the 21st of October, 1934. A  notifi
cation, published in the B ih a r  a n d  Orii^m. G azette  
on the 12th of June, 1935, announced that the Act 
would come into force from the 10th of June, 1935,
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that is to say, two days before the publication in the 
Gazette; and we also find that on the 13th of February, bî â
1935, a press communique was issued by the local 
Government to the following effect; n! nd

. . . . .  , . , IvrarAB,
“ It is notified .tor general iniormation that the Government Si n g h .

o£ Bihar and Oriasa intend to appoint a date not earlier than the 1st
of June, 1935, as the date on which the Bihar Tenancy (Amendment) Vahma, J.
Act H’itl come into force. The exact date will be notified later.”

I respectfully agree with the view taken in 
M a n jh o o r i B ih i  v. A h e l Mahnvud^^) and G opesh w ar  
P a l V. J ih a n  C h a n d ra  C Jm n d ra i^ ) that where a new 
statute o f  limitation reduces the time previously 
allowed for commencement of the suit, but does not 
come into operation forthwith and allows a reasonable 
time for the enforcement o f existing causes of action, 
the Court w ill not hesitate to hold that the statute may 
affect causes o f action already accrued in the same 
manner, as those accruing after its passage. The 
whole question is whether on the dates mentioned it 
can be held that there was reasonable time for the 
litigant public to enforce their existing causes of 
action. Taking into consideration the date o f the 
publication o f the Act in the Gazette and the com
munique on the 13th of T'ebruary, 1935, I am of 
opinion that the Act will affect causes of action 
already accrued; and following the decision in S h a ik h  
R e y a s a f s  case(^) I hold that in this case also the Bihar 
Tenancy A ct will apply. I agree, however, with my 
learned brother that there is a good deal to be said for 
the opposite view and the question is not free from 
difficulty.
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s.A.K. A'pfeal allowed in fo/rt.

(ly (1913) 17 Gal. W, N. 889.

(2) (1914) I. L. E' 41 Cal. 1125,.,S. B,

(3) (1938) I. L. K'. 18 Pat. 1.


