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appeal being valued at Rs. 2,500 only). If the 193
defendants do not pay within three months from this ~J———
date the amount that will be thus found due, the Kisnapa
mortgaged properties shall be sold for rvealisation of  P®V

the same with interest thereon at 6 per cent. per Tnmsaan
annuin from the expiry of the said period of three Dava

months till realisation. Crsrrega, J

Krasa Moramap Noor, J.—I entirely agree.
Appeal allowed.
Decree modified.
$. A. K.

APPELLATE CIVIL.

Before Fazl Ali and Varma, JJ.

BIRANCHI SINGH 1938.
U. J").«:cmn.l)e.;:~
1, 23.

NAND KUMAR SINGH.*

Bihar Uenancy Act, 1885 (det VIII of 1885), Schedule
III, article 2(D)(i1), whether retrospective—suit for produce
rent instituted after the Act came into force—uccrual of cause
of action before passing of the Act—suit, whether governed
by shorter period of limitation.

A suit for produce rent instituted after the Bihar
Tenancy Act, 1883, came into force is governed by the period
of limitation provided by that Act, although the cause -of
action for the claim accrued before the passing of the new
Act.

Shatkh Reyasat v. Gopi Nath Missir(h), followed.

A statute which takes away. or impairs rights acquired
under the existing law must not be construed to have a

*Appeal from Appellate Decree no, 740 of 1936, from' a-decision
of Babu Nivmal Chandra Ghesh, Subordinate Judge of Monghyr, dated
the 20th June, 1986, confirming a decigion.of Bebu Janki Prashad Singh,
Munsif of Monghyr, dated the 17th March 1836.

(1) (1988) I, L. R, 18 Pat; 1. -
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retrospective force, uniess by express words or necessary
implications 1t appears that such was the intention of the
legislatare which passed it.

An Act of limitation, being a law of procedure, will
ordinarily govern all proceedings, to which its terms are
applicable, from (he moment of its enactment; but this rule
must admit of the qualiication that when the retrospective
application of the statute of Limitation would destroy vested
rights, or inflict such hardship or injustice as could not have
been within the contemplation of the legislature, then the
statute is not, any more than any other law, to be construed
retrospectively.

Khusalbhai v. Kabhai(l), followed.

There is no vigid rule that where an Act does not come
into force immediately but allows some time for the enforce-
ment of existing causes of action, it must be inferred thas
the Act was intended to be retrospective,

Where, however, it appearved that the liligants had a
reasonable opportunity of enforcing their existing causes of
action between the date when the Bihar Tenancy Act, 1885,
was published in the Gazette and the date when it came
into force, held, that the provision embodied in arvticle 2(b) (i)
of Schedule 111 of the Act was intended to be retrospective so
as to affect existing causes of action.

Queen v. Leeds and Bradford Railway Company(2), -
Manghori Bibi v. Akel Mahumed(3), Copeshwar Pal v. Jiban
Chundre  Chandra(d), Ramkrishne Chetty v. - Subbaray
Aiyer() and Rajah Sahib Meharban-I-Doston Sri Reja Row
V. K. M. Surya Row Behadur v. G. Venkata Subba Row(0),
reviewed.

Appeal by the defendant.

The facts of the case material to this report are
set out in the judgment of Fazl Ali, J.

(1) (1881) I. L. R. 6 Bom. 26.

(2) (1852) 21 L. J. (N. 8.) M. C. 193.
(8) (1913) 17 Cal. W. N. 889.

(4) (1914} I. L. R. 41 Cal. 1125, §. B.
(o) (1912) I, L. R. 38 Mad, 101.

(6) (1918) I. L. R. 89 Mad. 645, F. B,
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M. K. Muklerjee, for the appellant.
G. N. Mukherjee, for the respondent.

Fazr Awnr, J.—This appeal arises out of a suit
instituted by the plaintiffi-respondent to recover
arrears of manhunda rent for the vears 1339 to 1342
Fasli. The suit having been decreed by the courts
below the defendant has preferved this second
appeal.

As the suit was instituted by the plaintifi after
the Bihar Tenancy Act came into force, it is con-
tended on behalf of the appellant that the period of
limitation which will govern the suit is the period
provided by the new Act and so the claim for the
years 1339 and 1340 Fash is time barred under
Schedule I1I, Article 2(b)(i4), of that Act. On the
other hand, it is contended on behalf of the plaintiff
that inasmuch as the claim for the rent of the years
1339 and 1340 arose hefore the passing of the new Act,
the suit must be governed by the Bengal Tenancy
Act as it stood before the new Act was passed. The
parties have cited before us a number of decisions,
the most recent decision being that of a Division
Bench of this Court in Shatkh Reyasat v. Gopi
Nath Mussir(t) which supports the view put forward
on hehalf of the appellant. This decision has
already been followed by this Bench in Second
Appeals nos. 978 and 979 of 1936, but as its correct-
ness were challenged both in the present appeal and
in Second Appeals nos. 978 and 979 of 1936 and as
we have been pressed to refer this case to a larger
Bench, I propose to deal with the matter at some
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length. That the question is not free from difficulty

will be evident from what follows.

It is well settled that a statute which takes
away or impairs rights acquired under the existing

law must not be construed to have a retrospective:

o

(1) (1988) 1. L R. 18 Pat. 1.
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force, unless by express words or necessary implica-
tions it appears that such was the intention of the
Legislature which passed it. It 1is true that
ordinarily the enactments which regulate procedure
take effect immediately on the principle that *‘ no
suitor has a vested interest in the procedure ™ and
that an Act of limitation, being a law of procedure,
will ordinarily govern all proceedings. to which its
terms are applicable, from the moment of its enact-
ment. But, as was pointed out in Khusalbhai v.
Kabhai(t), this rule must admit of the qualification
that when the retrospective application of the statute
of Hmitation would destroy vested rights, or inflict
such hardship or injustice as could not have been
within the contemplation of the Legislature, then the -
statute is not, any more than any other law, to be
construed retrospectively. The propositions enun-
ciated above have not only been affirmed m a series
of decisions but they have received statutory recogni-
tion in section 6 and section 8, clause (¢), of the Bihar
and Ovissa General Clauses Act, 1917, and the new
Bihar Tenancy Act must be construed subject to
them.

Section 8 of the Bihar and Ovissa  General
Clauses Act provides that

" where any Bihar and Orissa Acl repeals any enaciment hereto
mide, or hereafter fo be made, then, wnless a different intention
appears, the vepeal shall nol afjeet any vight, privilege, obligation or

liability acquired, acerued  or dincwrred  wnder  any  enactmenl  so
repealed.”’

Now there ave no express words in.the Bihar
Tenancy Act to show that the provision made in
Schedule III, Article 2(B)(¢7), of the Act was
intended to affect rights which had accrued before
the Act came into operation, but there is some
anthority for the proposition that where the Act does
not come into force immediately but allows some
time for the enforcement of existing causes of
action it may be inferred that the Act was intended
) () 1. L. R 6 Bam, 26,
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to be retrospective. This view has heen very clearly 1938,
expressed by Lord Campbell in Queen v. Leeds and  Bmasens
Bradford Railway Company(t), while dealing with  SweE

11 and 12 Viet. Chapter 43, in the followmw Nﬁm

o a KumMsr
pa’Sba'ge ‘ SII\:GH

“* If the Act had come into operation immediately p,y A, 3,
after the time of its being passed, the hardship would
have been so great that we might have inferred an
intention, on the part of the Legislature, not to give
it a retrospective operation; but when we see that it
contains a provision suspending its operation for six
weeks, that must be taken as an intimation that the
Leglqlature has provided that as the period of time
within  which proceedings respecting antecedent
damages or injuries might be taken hefore the proper
tribunal............... 2 certain time was allowed before
the Act was to come into operation and that removes
the difficulty »’

Again 1n Mmzj]mowf Bibi v. Akel Mahmud(?)
Mookerjee. J. ohserved as follows :—

“On the other hand where a new statute of
limitation reduces the time previously allowed for
commencement of the suit, but does not come into
operation forthwith and allows a reasonable time for
the enforcement of existing causes of action, the
Court will not hesitate to hold that the statute may
affect causes of action already accrued in the same
manner as those aceruing after its passage ™

The observations made by Mookerjee, J. were
approved by a Full Bench of the Caleutta High Court
m Gopeshwar Pal v. Jiban Chandra Chandra(®) as
will appear from the following extract from the judg-
ment delivered by Sir Lawrence Jenkins in that case:

** The law as amended may regulate the procedure
in suits in which the plalnmﬂ could comply with 1ts
(1) (1852) 2L L. J. (N. &) M. C. 193.

{8) (1913) 17 Cal. W. N. 880,
(3) (1914) L. T. R. 41 Cal. 1125, S. B.
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provisions, but cannot govern suits where such com-
pliance was from the first impossible. The effect is
to regulate not to confiscate. There are thus, two
ositions; where in accordance with its provisions a
suit could be brought after the passing of the amend-
ment, it may be that the amendment would apply. but
where 1t could not, then the amendment would have
no application.”

I have underlined certain passages in the above
quotations to show that neither Mookherjee, J. nor
Sir Lawrence Jenkins meant to lay down any rigid
rule to the effect that whenever the operation of a
statute is postponed, the Court must draw the
inference that the statute was intended to affect causes
of action already accrued. That there may be cases
in which such an inference cannot reasonably be
drawn, may be illustrated by the decisions of the
Madras High Court in Ramkrishna Chetty v.
Subbaray Avyer(t) and Rajak Sahit  Meharban-1-
Doston Sri Raje Row V. K. M. Surya Row
Bahadur v. G. Venkata Subbu Row(®). In these cases
the question of limitation avose in connection with the
Estates Land Act passed by the Madras Legislature
in March, 1908. It was stated in that Act that it
would come into force on the 15t of July, 1908, that is
to say, nearly four months after it was passed and the
Governor gave his assent to it on the 25th March, 1908
(nearly three months before the Act was to come into
force). But the assent of the (iovernor-General
having been given on the 28th June, Wallis, C.J.
pointed out in the Full Bench case referred to above
that ** the result of the passing of the Act, which
came into force only two days after it received the
Viceroy’s assent, was to leave no opportunity for the
exercise of the plaintifis’ vested right of suit > and
held that the Act did not affect the causes of action
which had accrued hefore it came into force.

(1) (1912) I L. R. 88 Mad. 101,
(2) (1913) I. L. R 39 Mad. 645, F. B,
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Now the points to be noticed with reference to %%

the Bihar Tenancy Act are:— Brravc
‘ _ ) ) SiNeH
(1) Unlike 17 and 12 Vict. Chapter 43 which S

Lord Campbhell had to construe and the Estates Land  Kwue
Act of Madras, which was the subject of the two Fm¥ew
decisions of the Madras High Court cited above, the Faz Au, 1.
Act itself did not specify the date on which it was

to come into force. All that was stated in the Act

was that “* it shall come into force on such date as

the local Governmeunt with the previous sanction of

the Governor-General in Council may by notification

in the local official gazette appoint in this behalf ™.

(2) After the assent of the Governor-General had
been cbtained the Bihar Tenancy Act was published
in the Bilhar and Orissa Gazette on the 14th November,
1934, but the Government notification which
announced that the Act would come into force from
the 10th June, 1935, was not published in the Bihar
and Orissa Gazette until the 12th June, 1935, that is
to say, two days after the date which was notified as
the date of its commencement.

(3) Even if the present suit and other similar
suits had been brought on the 14th November, 1934,
when the Act was published for the first time in the
(razette, the claim for 1339 Fasli would have heen
barred because as regards the claim for that year the
limitation ran from 30th Bhado, that is to say, 14th
September, 1933.

The points which arise from those facts are
obvious and the learned Advocate for the respondent
fully emphasised them in his argument. His first
contention was that where the Act itself does not
state the period for which its operation has heen
suspended, no inference can be drawn as to the inten-
tion of the Legislature in postponing its operation.
It was suggested by him that as the Act could not
come into force without the sanction of the Governor-
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and the Governor-General, the Legislature could not
but have left it to the local (rmernmem to notify the
date of the commencement of the Act and -the mere
fact that the local Government in the exercise of its
diseretion thought it fit to postpone the operatmn of
the Act, Should not be a ground for holding that the
u(’“]‘»lutllle when 1t pmsod the Act intended to take
away the rights which had already accrned.

The respondents then ask—what will happen to
suits instituted on the 10th and 11th of June, 1935?
This point arises because the notification that the Act
was to come into force on the 10th of June was not
published in the gazette nuti! the 12th of June. Then

“again, as has been already stated, even if suits for the

rent of 1339 Fasli which under the old Act could be
brought up to the middle of September, 1936, had been
br ouwhb on the date on which the Bihar I‘cnanev Act
was published for the first time in the Gazette, the
claim for that year would have been bharred. T hus in
the present case, to use the words of Sir L&wren(e
Jenkins the effect of the new law was not merely
regulate but to confiscate . This raises a serious
questlon because even Lord Campbell observed with
reference to 717 and 12 Viet. Clapter 42 that

** Tf the Act did come into operation immediately
after the time of its being passed, the hardship would
have been so great that we might bave inferred an
intention on the part of ’fhe Legislature not to give it
retrospective opemtlon

I have dealt with these points at some length
hecause T am couvinced that there is a good deal to e
said in favour of the contention that the statute should
not he given retrospective effect. We are, however, not
disposed to refer this case to a larger Bench hecause
we are not prepared to disagree with the decision in
mu/,,lz, Reyasat’s case(t) in the present state of the

(1) (J%Ry T. L. B. 18 Pab. 1.

"
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authorities which have been elaborately dealt with iu

that case and in the judgments of Carnduafl and Bmaxcar

Mookerjee, JJ. in Manjhoors Bibiv. Akel Mubmud(Y).
On the other hand certain facts which came to light in
the course of the argument in this appeal lend, in our
opmmn considerable support to the view expressed in

Shaikh Reyasat’s case(®). TFrom the dates already
viven it will appear that there was an interval of
nearly seven months between the publication of the
Act and the date on which it came into operation.
The matter, however, does not rest there. Ou the 13th
February, 1935, that is to say, lwo months after the
Act had been published in the Gazette, the local
(zovernment issued a press communique to the follow-
ing effect :—

“ It is notified for general information. that the Government of
Sihar and Orissa infend to appoint a date not earlier than the 1st
of June, 19353, s the date on which the Bihar Tenancy Amendment
Act will come into force. The exact date will be notified Ister.”

Then came the notification of the 4th of June
which was published in the Gazette of the 12th of
June. Thus no vigilant suitor can legitimately com-
plain that he did not get a reasonal le oppmtmntx to
institute Liis suit before the Act came into force. 'The
strongest argument against the retrospective opemnon
of the Act is that the claim for the reut of the veal
1339 would have, in any case, become time-barred;
but if from the ecircumstances of the case taken as a
whole, it can be gathered that the Act was intended
to be re trospedwe this fact alone will not alter the
sitnation. The fact that the period of limitation
provided in the previous Act was shortened by the
Legislature shows that it looked with disfavour upon
the practice of postponing the institution of suits for
produce rent for three years, and that may be the
reason why it did not show much consideration to
plaintiffs who, though they could have instituted their

(1) (1913) 17 Cal. W. N. 889.
(2) (1938) I. L. B. 18 Pab. 1.
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suit earlier, had postponed its institution till the last
day of limitation. It may be stated here that the
present suit was instituted in August, 1935, that is
to say, nearly two months after the present Act came
into force.

Thus following the decision of the Division Bench
i Shaikh Reuasat’s case()), T would allow this appeal
in part and dismiss the claim of the plaintiff in regard
to the rent for the vears 1339 and 1340 and divect that
a decree be passed for the rent due from the
defendants in 1341 and 1342. The damages must be
caleulated upon the rent due for these two vears but
in other respects the decree of the lower apvellate
court will be upheld. The parties will bear their own
costs n this appeal and in the proceedings in hoth the
courts below.

Varma, J.—T agree.

Ordinarilv an Act of limitation is placed in the
category of adjective law and under fhe established
rules of mtermetahon it has retrosnective effect: but,
as was laid down in Khusalbhai v. Kabhai(2), this rule
must In certain instances be qualified. e.g., when a
retrospective effect of the statute of limitation would
destrov vested rights by inflicting such hardship or
injustice as could not have heen in the contemplation
of the Legislature. The question in the present case
is whether the Bihar Tenancy Act will apply to the
present suit, which was filed for realising arrears of
manhunda 1ent for the vears 1339 to 1342, Fasli.
The suit was filed on the 30th August, 1935. The
Act was published in the Gaszette of the 14th of
November, 1934, after the assent of the Governor-
General given on the 21st of October, 1934. A notifi-
cation, published in the Bihar and Orissa Gazette
on the 12th of June, 1935, announced that the Act
would come into force from the 10th of June, 1935,

(1) (1938) T. L. R. 18 Pat. 1 T
(2) (1881) T, T.. R. 6 Bom. 28
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that is to say, two days before the publication in the
(tazette; and we also find that on the 13th of February,
1935, a press communique was issued by the local
Government to the following effect : '

“ Tt ig notified for g’oﬁeml information that the Government
ol Dihar and Ovissa iutend to appoint a date not earlier than ‘he 1st
of June, 1835, as the dale. on which the Bihar Tenancy (Amendment)
Act will come inte foree. The exact date will be uctified later.”

I vespectfully agree with the view taken in
Manjhoort Bibi v. Akel Mahmud()) aud Gopeshwar
Pul ¢. Jiban Chandra Chandra(?) that where a new
statute of limitation reduces the time previously
allowed for commencement of the suit, but does not
come into operation forthwith and allows a reasonable
time for the enforcement of existing causes of action,
the Court will not hesitate to hold that the statute may
affect causes of action already accrued in the same
manner as those accruing after its passage. The
whole question is whether on the dates mentioned it
can he held that there was reasonable time for the
litigant public to enforce their existing causes of
action. Taking into consideration the date of the
publication of the Act in the Gazette and the com-
munique on the 13th of February, 1935, I am of
opinion that the Act will affect canses of action
already accrued; and following the decision in Shaikh
Reyasat’s case(®) T hold that in this case also the Bihar
Tenancy Act will apply. I agree, however, with my
learned brother that there is a good deal to be said for
the opposite view and the question is not free from
difficulty.

§.4.K. dppeal allowed vn part.

() (1913) 17 Cal. W. N. 889. :
(2) (1914) 1. L. B 41 Cal. 1125, 8. B.
(3) (1988) 1. L. R. 18 Pat, 1,

1938.
———————
BirancHL
SINGH

@
Nanp
Kuaan
SiNGH.

Varay, J.



