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1938.
Septemher̂  

2 7 , 28, 
November, 

16.

APPELLATE C IV IL  
Before lOuija M. ohainad Noot and Gliattcrjt, JJ.

DULHIN IvAMLAPATI DEVI

JAGESHAE DAYAL.*

Transfer of 'Property Act, 1882 (Act IV  of 188!2), section
92— Transfer of Property (yifyisndmsnt) /iot, 1929' (Act X X  of 
l{W )~siibro(jation, suit to enforce claim of— cause of action, 
lohen of prior mortgacje hy
more than one person— right of subrogation, wheiher can be 
claimed hy all proportionately.

Altlioiigh a subrogee .acqnires the rights and powers of the 
incurnbran.ce'r whom he has paid off, yet it does not follow 
thiat the I'eitiedies for ejiforcing those rigiits are tlie same as 
those that were available to the prior incumbrancer.

Gopi Narain Khanna v. Bansiclh(ir(^), followed.
Where, under a new coDtract of mortgage, a person 

advances money to the mortgagor for the express purpose of 
paying off a prior mortgage decree, he acquires a right of 
subrogation under a contract and the cause of action for a 
suit to enforce this right of subrogation arises (even under the 
old law as ili stood before the Amending Act XX of 1929) 
from the date when the mortgage decree is paid oil. Limi­
tation does not run from the accrual of the cause of action on 
the original mortgage.

Alam AU v. Beni Gharan{‘̂ ), followed.
ManiillapalU Kotappa t). Panvidipati Raghamyyai^), 

dissented from.
Mahomed Ibrahim Hossain Khan v. Anibika Pershad 

Singhi^) and Sibanand Misra y . Jagmohan Lall{^), 
distinguished.

* Ai:)peal from Original Decree no. 56 of 1936, from a decision of 
Eai Baliaclur Bliubaneshwar Prashad Pande, Subordinate Judge of 
Sliahabad, dated the 16& August, 1935.

(1) (1905) I. L. II. 27 All. 325, P. 0.
(2) (1935) I. L. R. 58 All. 602, F. B.
(3) (1926) X. L. R. 50 Mad. 626.
(4) (1912) I. L. R. 39 Gal. 527, P. G.
(6) (1922) I. L, E. r  Pat. 780.



In order to give rise to a. right of subrogation it is not
necessary that the redemption must be effected entirely by Dulhin 
the particular person who claims subrogation : all that is K a m l a p a t i  

necessary is that the mortgage dues must have been fully
satisfied. J a g e s h a h .

D aya l .
Where, therefore, more than one person advance money 

with which a prio.r moi'tgnge is redeemed in full, they are 
entitled to claim subrogation in proportio]i to the amomits 
they have respectively paid.

H ira  Singh >fai followed.

Appeal by the plaintiff.

The facts o f  the case material to this report are 
set out in the judgment of Chatterji, J.

K h u r s a id  E u s n a in  (with him D . N . T a rm a  
K a n h a iy a ji) ,  f o r  the appellant.

M a k a b ir  P ra s h a d  { m t h  him M . N. P a l, H a r ia n s  
K u m a r, B ra h m a d e tx i No.rayan, A .  B . N . S inhci and 
H a rin a n d m i S in g h ), for the respondents.

Chatterji, J .— This is an appeal by the plaintift' 
who brought a suit to enforce a simple mortgage, 
dated the 12th February, 1930, executed by defen­
dants nos. 1 to 5 and 10 for Es. 5,000 carrying com­
pound interest at i per cent, per mensem with yearly 
rests. The defendants nos. 1 to 10 constitute a 
joint Mitakshara family c f  which defendant no. 1 is 
the karta. The properties covered by the mortgage 
bond?in, suit are (i) sixteen annas share o f mauza 
Sahiara, Tauzi no. 4690 ; (.̂ ) five a,nnas four pies share 
out o f  sixteen annas of mauza Sahiara, Tauzi no.
9522 and (5) sixteen annas share o f  mauza Moap 
Khurd, Tauzi no. 11828. These three together with 
some/ other properties had been hypothecated 
under 'two earlier sinTple mortgage bonds, dated the 
25th May, 1913, and 18th August, 1914, in favour 
o f ; one SakM Chand. He sued on those two mort­
gage bonds and obtained a prelimin^iry decree for
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. 1938. Bs. 9,000 on the 16th February, 1928, which was
made final on the 27th September, 1928. The decree 

Kamlapati -^as put to execution and the mortgaged properties 
©̂7̂  were sold. It was to set aside that sale that the loan 

.Tageshas on the mortgage bond in suit was taken. The mort- 
Q hSSi gagors raised further sums by loan and it is not 

j. ’ disputed that those sums with the Rs. 5,000 borrowed 
under the bond in suit were deposited in the execution 
case of Sakhi Chand with the result that his mort­
gage decree was satisfied and the execution sale was 
set aside. In the mortgage suit o f Sakhi Chand the 
present defendant no. 13 who held a subsequent 
mortgage, dated the 1st June, 1916, was impleaded 
as a defendant and he was a party to the mortgage 
decree and the execution case that followed. His 
mortgage, dated the 1st June, 1916, comprised two 
out of the three properties mortgaged under the bond 
in suit, namely, (1) sixteen annas share in mauza 
Sahiara, Tauzi no. 4690, and {£) sixteen annas share 
in mauza Moap Khurd, Tauzi no. 11828.

The defendant no. 13 brought a suit (no. 6/125 
o f 1930) in the First Court o f Munsif at Arrah. to 
enforce his mortgage, impleading, besides the mort­
gagors, the present plaintiff as a subsequent trans­
feree. In that suit the plaintiff did not appear and 
an ex parte preliminary decree was passed on the 
27th February, 1933. The plaintiff made an applica­
tion under Order IX , rule 13, for setting aside the 
ex parte decree but it was dismissed and the order o f 
dismissal was upheld on appeal. The final decree was 
passed on the 7th of April, 1934.

The present suit was filed on the 6th September, 
1934.^ The plaintiff has asked for a mortgage decree, 
claiming a right o f  subrogation as against the 
defendant no. 13 in respect o f  the prior mortgagee 
Sakhi Chand’ s decree o f 1928. The plaintiff has 
further asked for a declaration that t ie mortgage 
decree obtained by the defendant no. 13 in his suit 
no, 6/125 o f 1930 in the Court o f First Munsif at 
Arrah is ultra vires and inoperative.
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The defendants nos. 11, 12, 14 and 16 have been   
impleaded as subsequent transferees. The defendant dulhin 
no. 15 has been impleaded as be is a benamidar for the 
mortgagors in respect o f some o f the mortgaged v. 
properties. ' X T ’

The defendants nos. 2 to 5 and 10 filed written 
statements bnt they did not contest the suit at the j, 
final hearing. One of the objections raised by them 
is that the rate o f interest is hard and unconscionable.
The suit was contested by defendant no. 13 only on 
the grounds, inter alia, that his decree in suit no.
6/125 o f 1930 operates as res judicata, that the 
plaintiff’ s claim for subrogation is not tenable and is 
also barred by limitation.

The learned Subordinate Judge has accepted the 
plea o f res judicata and dismissed the suit as against 
defendant no. 13. He has, however, overruled the 
other defences raised by that defendant. He has 
passed a mortgage decree against all the remaining 
defendants. He has ordered that out o f the three 
properties in suit only one, namely, five annas four 
pies share out o f sixteen annas o f mauza Sahiara,
Tauzi no. 9522, shall be sold free from incumbrance 
while the remaining two properties shall be sold 
subject to the prior incumbrance o f defendant no. 13 
under his mortgage decree in suit no. 6/125 of 1930.
The plaintiff has preferred this appeal.

The only point raised on behalf o f  the appellant 
is that the claim for subrogation is not barred by 
res judicata. It is pointed out that the decree of the 
defendant no. 13 in suit no. 6/125 o f 1930 was passed 
by the Court o f Munsif at Arrah whereas the present 
suit which is valued at Rs. 8,625 was filed in the 
Subordinate Judge’ s Court at Arrah. Obviously 
the M unsif's Court which passed the decree in favour 
o f  defendant no. 13 in suit no. 6/125 of 1930 was not 
coinpetent to try the present suit. .For the bar o f 
res judicata under section 11 o f  the Civil Procedure 
Code to; apply one o f tha essfititial COBditions that
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1938. the Court wliicli decided the former suit must be 
Dulhin competeiit to try the subsequent suit. Consequently 

Kamlapati the present suit cannot be barred by res judicata by 
reason of the decision in the previous suit no. 6/125 

•Tageshat. Qf X9 3 0  of the Munsif's Court at Arrah. The 
learned Subordinate Judge has altogether overlooked 

CHAa’TEiwi, this aspect o f tlie case and his decision, on the ques- 
tion of res judicata must be set aside. It has been 
contended on behalf o f tlie respondent that the cpiestion 
o f competency o f the former Court to try the subse­
quent suit must be decided with reference to the 
point of time when the decree in the former suit was 
passed. Even then the plaintiff’ s chiiin for subroga­
tion would exceed Rs. 5,000 at the time when the 
decree in the suit o f defendant no. 13 was passed. 
This contention, therefore, is o f no avail to the 
respondent.

Mr. Mahahir Prashad, the learned Counsel 
appearing-for the respondent, has attempted to 
support the decree o f the learned Subordinate Judge 
on the {ground that the plaintiff’ s claim for subroga­
tion is barred by limitatioii. His contention is that 
by subrogation the pbiintiff merely acquired the 
rif^hts under the prior mortgages, dated the 25th 
May, 1913, and 18th August, 1914, and the suit to 
enforce the claim for subrogation should have been 
brought within 12 years from the accrual o f the 
causes of action on those two mortga.ges and the 
present suit, having been brought on " the 6th of 
September, 1934:,, is barred by limitation. ■ In the 
first place, there are no materials on the record to 
show when the causes o f action on the two prior 
mortgages in question arose. In the second place, 
the argument proceeds on a misconception o f the 
rights and powers acquired by subrogation. Subro­
gation, of course, means substitution," for the person 
redeeming is substituted for the incumbrancer whom 
he has paid off. The incumbrance that is paid ol! is 
treated as assi^-ned to the subrogee who is regarded 
as an assignee in equity, The supposed Assignment,



however, does not necessarily carry witli it all tlie
consequences that would flow from a legal assign- bulhin 
ment.> devi

In the Transfer o f Property Act, as it stood ĵ geshae 
before the amending Act X X  o f 1929, the term 
“  siibrogation ”  was nowhere used but the principle .ghai’tebejî  
o f subrogation was imperfectly expressed in sections 
74 and 75 o f the A ct which have been repealed by the 
amending A ct X X  o f 1929. The new section 92 
which has been introduced by the amending Act X X  
o f 1929 expressly deals with subrogation. However, 
even under the old law though section 74 was by its 
terms limited to any second or other subsequent 
mortgagee paying off the next prior mortgagee, it was 
consistently held that the right o f subrogation could 
be claimed by persons and under conditions other 
than those mentioned in section 74. In the cases of 
G o k a ld a s  G o p a ld a s  v. P u rn a m a i P re m su k h d a si^ ) and 
G o b in d  L a i  R o y  v. Ram /]anam  M is se ri^ ) their Lord­
ships o f the Judicial Committee upheld the rights o f 
subrogation even in favour o f purchasers. In the 
case o f  G o f i  N a r a in  K h a u n ci v. B fm sid lia ri^ ) decided 
by the Judicial Committee the right o f subrogation 
was allowed in favour o f a subsequent incumbrancer 
paying off a decree on a prior mortgage. Again in 
the case o f  M ah om ed Ib r a h im  H o s s a in  K h a n  y .

A m b ik a  P e rs h a d  S in g h {^ ) their Lordships o f  the 
Judicial Committee held that the subsequent niort-^ 
gagee who advanced money with which a prior mort-' 
gage was paid off was entitled to subrogation against 
an intermediate mortgagee. The law "as laid down 
by these and other judicial decisions has now been 
enacted and clearly expressed in the new section 92 
o f the Transfer of Property Act. In the present 
case the transactions in question took place before 
the new section 92 came into force. .There is some

10 Cal. 1085, P. g7 “...  —
(2) (1893) I. L. B: 21 Cal. 70, P. C.
(3) (1905) I. L. :B. 27̂  All: 325, P. 0.
(4) (1912) I, L. B. 39 Oal.̂ :527V P. C,
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..■̂ 938. controYersY as to whether section 92 is retrospective 
Dulhin ill its operation. But without goins? into that contro- 

' ^̂ ersy I shali deal with the case^is i? it is governed by 
the iaw as it stood before the new section 92 came into 
force. It is not disputed that even under the old hiw a

 ̂......person in the position o f the present phiintiff woxdd
acquire a right o f subrogation.

Now the question is, how is this right to be 
enforced ? The subrogee, no doubt, acquires the 
rights and powers o f the incumbrancer whom he has 
paid off. He cannot acquire any higher rights. But 
it does not follow that the remedies for enforcing 
those rights are the same as those that were available 
to the prior incumbrancer. The decision o f the 
Judicial Committee in G o f i  N a ra in  K h a u n a  v, 
B a n s id lim i^ ), which I have already referred to, fur­
nishes a clear example. In  that case a prior mort­
gage decree was paid off by the subsequent mortgagee 
who was a party to the decree and by virtue o f his 
right of subrogation thereby acquired he wanted to 
be substituted in the place of the decree-holder and 
to continue the proceeding but he was not permitted 
to do so on the ground that the decree satisfied 
and the proceeding came to an end. He then brought 
a suit to enforce his right of subrogation which was 
decreed and the decree was upheld by their Lord­
ships. The decision is completely destructive o f the 
idea that the position o f a subrogee is exactly that 

' o f an assignee o f the prior incumbrance. O f course 
there the question of limitation did not arise but the 
effect of the decision is that though the rights 
acquired by subrogation may be the same as those of 
the original creditor the remedies for enforcing such 
rights_ may be different. In other words, the 
remedies of a subrogee are not co'extensive 
with those of the original creditor. The remedies 
for enforcing the right of subrogation will 
depend on the equities o f each particular case. In

.848 THE INDIAN LAW REPORTS, [VOL. XVIII.
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the present case, as in the case o f  G o f i  N aradn  
■KhoAma Y. Bansidhari^) the remedy to enforce the 
right o f subrogation would be by way o f suit and not kamlapati 
by execution after substitution in the place of the .
original decree-holder. That being so, the question JACiEsnAu 
is, when would the cause of action for such suit arise ?
To bold that the cause of action would arise from the CH.\MEu,n, 
date when the right to sue on the original mortgage 
accrued would amount to a denial o f the very right of 
subrogation that was unquestionably acquired upon 
payment o f the mortgage decree, because a suit on 
the original mortgage might have already become 
barred when the decree was paid ofi or even when 
the decree was passed. The result would be that 
though the original creditor could execute his 
mortgage decree the subrogee would be ■ in the posi­
tion o f bringing a suit on the original mortgage 
which had already become barred by lapse of time.
Again, when a mortgage has ripened into a decree 
the mortgagee’ s rights are determined by the decree 
and he can no longer lay any claim on the basis o f his 
original mortgage and consequently the subrogee who 
has paid off his decree cannot put' forward any claim 
on the basis o f  the original mortgage; his claim must 
be limited by the decree. He can only claim to 
recover the amount o f the decree he has paid off with 
such interest as was allowed by the decree. Thus the 
; position would be quite inconsistent i f  we were to 
' lold that the remedy of a subrogee who has paid off 
a mortgage decree is to bring a suit on the original 
mortgage. His cause of action for a suit to enforce 
the right o f subrogation would arise from the date 
when the mortgage decree was paid off. To hold 
otherwise would be, in my opinion, opposed to 
justice, equity and good conscience. In the present 
case, the defendant no. 13 was a party to the 
mortgage decree o f Sakhi Chand and was liable to 
pay the decree. The decree was, however, satisfied 
partly out o f the money advanced by the plaintiff and
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1938._________ partly out o f funds raised by the mortgagor himself.
DtJLHIN So by the plaintiff’ s payment the defendant no. 13’s

.property has been saved and it would be most in-
1,. equitable to hold that the plaintiff by his payment 

acquired no rights at all. I am supported in this 
view by the Full Bench decision o f the Allahabad 

Chatterji, High Court in A  lam  A l i  v. B e n i C l ia r a n i} ) .

Mr. Mahabir Prashad has referred to the cases of 
M ahom ed I b r a h m  H o s s a in  K h a n  v. A m h ik a  P ra s h a d  
S in gh{^), S ib a m n d  M is r a  v. Ja g m o h a n  L a ll(^ )  
and M a m illa f ( ilU  K o ta jrp a  v. P a m id ip a t i  R a g h a -  
m yya(^ ). In the Privy Council case o f M a h o m ed  
Ih 'a h im  H o s s a in  K h a n  v. A m M k a  P r a s h a d  S in g h (^ ) 
the facts, briefly stated, were these: There were
successive mortgages in respect o f certain properties, 
the earliest being for Rs. 12,000 under a zerpeshgi 
deed, dated the 20th November, 1874, and the latest 
being for Rs. 12,000 under a simple mortgage bond, 
dated the l7th February, 1888. The money under the 
zerpeshgi deed was repayable at the end o f Jeth 1294 
Fasli (June, 1887—-‘ September, 1887 ’ , in the 
judgment is a, mistake). The zerpeshgi was redeemed 
on the 15th July, 1888, with the money borrowed 
under the last mortgage of the i7th February, 1888. 
Th.e assignee o f the last mortgage brought a suit to 
enforce it on the 22nd September, 1900, claiming 
priority in respect o f the zei'peshgi against certain 
intermediate mortgagees who were impleaded in the 
suit. The intermediate mortgagees themselves had 
already sued on their respective mortgages and 
obtained decrees in execution of which the respective 
mortgaged properties were sold. To all these decrees 
except one the last mortgagee was a party. Their
Lordships held that in the suit on the last mortgage
the claim for priority in respect o f the zerpeshgi was 
barred by constructive res judicata as against those

(1) (1935) 1. L; E. 68 All. 602, P. B.
(2) (1912) I. L. E. 89 Cal. 527, P. 0.
(3) (1922) I. L. E. 1 Pat. 780.

(4} (1926) I. L. E'. 50 Mad. 626.
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intermediate mortgagees in wliose suits the last mort- 
gagee was made a party. , As against the remaining dxjlhin 
intermediate mortgagee who in his suit failed to im- 
plead the last mortgagee the latter's claim for priority, «?. 
though otherwise tenable, was held to be barred by 
limitation. Their Lordships observed as follows 
“  But as the B-s. 12,000 were under the zerpeshgi Ce-mterji, 
deed o f the 20th o f November, 1874, repayable in Jeth,
1294 Fasli (September, 1887), and this suit was not 
brought until the 22n.d of September, 1900, the claim 
of the plaintiffs to priority is barred by article 132 
o f the second schedule o f the Indian Limitation Act,
1877 In the first place, it is to be noticed that 
the suit was brought after 12 yeai*s not only from 
the date when the money on the zerpeshgi deed was 
repayable but also from the date when it was repaid 
with the money borrowed on the last mortgage, the 
latter date being the 15th July, 1888. It was 
on this latter date that the right o f  subrogation 
accrued. The question whether limitation would 
run from the date when the money on the zerpeshgi 
deed was repayable or from the date when the right 
o f subrogation accrued upon payment of that money 
was not raised or decided as it was immaterial, the 
claim being barred in either case. In the second 
place, the mortgage under the zerpeshgi deed had not 
ripened into a decree. In cases where subrogation 
is claimed by reason of payment o f a prior mortgage 
decree to which the intermediate incumbrancers were 
parties different considerations may arise. On these' 
grounds the said decision o f the Privy Council is 
really of no assistance to: the respondents.

In the case o f S ib a n a n d  M is r a  v. Ja g m o h a n  L a l l i} )  
the facts were these; A  subsequent mortgagee obtained 
a decree on his mortgage in execution of which he 
purchased the mortgaged properties. The judgment- 
debtors made an application under Order X X I , rule 
90, o f  the Civil Procedure Code to set aside that sale.
Pending that application the decree-hplder paid o i  a
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1938.________ ^decree on a prior mortgage which had in the mean-
Dtjlhin time been put to execution. The proceeding under 

Order X 'XI, rule 90, ended in a c-ompromise by which 
V. the sale was set aside on the judgment-debtors pay- 

ing the decretal amount. The subsequent mortgagee 
then brought a suit against the mortgagors to enforce 

CiuMEHJi, i]jQ earlier mortgage by right o f subrogation or, in 
the alternative, for a personal decree against them. 
The claim to enforce the earlier mortgage was dis­
missed as barred by limitation as the suit was brought 
more than 12 years after the accrual o f the cause of 
action on that mortgage. The suit was, however, 
decreed, being treated as a simple action for  re­
imbursement. Das, J ., who delivered the judgment 
(Coutts, J. concurring), relied on the decision o f the 
Privy Council in M ah om ed Ib r a h im  H o s s a in  K h a n  v. 
A m h ik a  P ra s h a d  S in g h (^ ). While dealing with the 
facts o f that Privy Council case the learned Judge 
fell into an obvious error in supposing that the suit 
was well within time if  the right to enforce the earlier 
security under the zerpeshgi deed could be considered 
to have arisen on the date on which the zerpeshgi 
was redeemed. In fact the suit was beyond 12 years 
even from that date, the date o f institution o f the 
suit being the 22nd September, 1900, and the date o f 
redemption being the 15th July, 1888 (not 17th 
February, 1888, as stated by Das, J .). There is also 
some distinction between the case where (as in the 
Patna case) a person interested in a mortgaged pro­
perty, either as subsequent mortgagee or otherwise, 
pays off a prior mortgage out o f his own pocket in 
order to protect his own interest and the case where 
(as in the present case) under a new contract o f 
mortgage a person who thereby becomes a mortgagee 
advances money to the mortgagor for the express 
purpose o f paying off a prior mortgage. In  the 
former class o f cases subrogation arises by operation o f 
law whereas in the latter class it arises under a con­
tract. When there is a contract there is no reason

352 THE INDIAN LAW REPORTS, [VOL. XVIIIv

(1) (l912) I. L. R. 39 Cal. 527, P. G~ ^



why it should not be deemed to give rise to a new 
cause o f action. Ddlhem’

K a m l a p a t i

The case o f M a m iila 'p a lli K o t a p p a  v. P a m id e p a t i deyi 
iR a g h a m y y a Q ) appears to have been decided on the 
assumption that inference deducibie from the Privy 
Council decision in G o p i N a r a in  £ J ia u n a  v. B a n s'i- ghoterji 
d h ar(^ ) is that limitation w’ould run from the accrual " j.
of the cause o f  action on the original mortgage.
W ith all respect I  am unable to agree with this view 
or with the view also expressed therein as to the 
applicability o f the Privy Council decision in 
M a h o m ed  Ib r a h im  H o s s a in  K h a n  y. "A m bika P ra s h a d  
S in g h (f).

In my opinion the cause o f action for the present 
suit, so far as the claim for subrogation is concerned, 
arose on the 13th of February, 1930, when the prior 
mortgage decree was paid off and therefore no 
question of limitation can arise.

Another question was raised as to whether the 
plaintiff who paid only a part o f the mortgage decree 
could claim the right o f subrogation. The law on 
the subject is that a right o f  subrogation cannot be 
claimed unless the prior mortgage has been redeemed 
in full. It does not mean that the redemption must 
be effected entirely by the particular person w h o , 
claims subrogation. A il that is necessary is that the 
mortgage dues must have been fully satisfied. For 
instance i f  three persons. A ,  B  and CV advance
money with which a prior mortgage is redeemed in 
full, they are entitled to claim subrogation in propor­
tion to the amounts they have respectively paid. In 
support o f this proposition I may refer to the case o f 
H i r a  S in g h  j.. J a i  S in g h {^ Y

The questipn then arises as to the extent o f the 
amount in respect o f which the plaintiff will be

(1926) I. L. E. '
- (2) (1905) I. L. B. 27 All. 825, P. C.

(3) (1912) I. L, B. 89 Gal. o27, P. 0.
(4) I. L. E. [1937] A ll 880, F. B,
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_  entitled to claim prioTity against the defendant
Dulhin'' no. 13. As I  have already indicated, the plaintiff’s 

claim must be limited by the decree tha,t has been 
V. paid off. It has been satisfactorily proved that the 

entire sum o f Es. 5,000 advanced by the plaintiff was 
utilised for the satisfaction of the decree. She is 

Chattekji, j  entitled to recover this sum with interest at the rate 
allowed by the decree. She has, however, claimed 
compound interest at the rate of 12 per cent, per 
annum according to the stipulation in her own 
mortgage bond which is not enforcible against the 
defendant no. 13. A  certified copy o f the decree has 
been filed in this Court and we accepted it in 
evidence as we considered it necessary for the ends 
of justice. The copy has been marked Ext. 3. It 
shows that the decretal amount carried interest at 
Rs. 1-2-0 per cent, per mensem, the decree being on 
compromise. The plaintiff would, therefore, be 
entitled by virtue o f subrogation to recover Es. 5,000 
with interest at Rs. 1-2-0 per cent, per mensem 
thereon from the 13th February, 1930. But on. 
behalf o f the minor respondents nos. 6 to 9 it has 
been contended that in view of the Bihar Money- 
Lenders Act (Act I I I  o f 1938) whicii came into force 
on the 15th o f July, 1938, the plaintiff is not entitled 

-to interest at more than 9 per cent, per annum. It 
is not necessary to go into the question whether thê  
Bihar Money-Lenders Act is applicable in this case, 
because the learned Advocate on behalf o f the plain­
tiff-appellant has agreed to reduce the interest to 9 
per cent, simple. The plaintiff's claim, therefore,; 
will be reduced ■ accordingly against all the; 
defendants.

In the result the appeal is allowed and the 
decree of the lower Court will be modified as fo llow s; 
The suit will be decreed fp f Rs. 5,000 principal with ' 
simple interest at 9 per cent, per annum from the 

13th February, 1930, till the expiry of, 3 months 
from this date together with proportionate costs o f 
the lower iCourt and full costs o f this Cpurt
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appeal being valued at Rs. 2,500 only). I f  the 3938. .
defendants do not pay w ithin three months from this
date the ainount that w ill be thus found due, the kamlapS i

m ortgaged properties shall be sold for realisation o f
the same w ith interest thereon at 6 per cent, per Jagesh.û
annum from  the expiry of the said period of three
months till realisation. cuAXTEiui, j

K haja M o h am ad  N ook, J .— I  entirely agree.

A f 'p e a l a llow ed.

D ecre e  m o d ifie d .

s . A. K.
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A P P E L L A T E  C IV IL .
Before Fazl AH and Vamia, JJ.

BIRANCHI SINGH m s.

D ecem be.T,

NAN;D KDMAE SING-H.'V

Bihar 'Tenancy Act, 1886 (/let V III of 1885), Schedule 
I I I , article 2(b)(ii), whether retrospective— suit for produce 
rent instituted after the A ct came into force— aocnial of cause 
of action, before passing of the Act— suit, whether governed 
by shorter period of limitation.

A suit for produce rent instituted after the Bihar 
Tena^cy Act, 1885, came into force is governed by the period 
of limitation provided by that Act, although the cause of 
action for the claun accrued before the passing of the new
Act,'.'

Shaikh Reyasat v. Gopi Nath Missir(^), iolhwed. ,

A statute which takes away or impairs, rights acquhed 
■under the existing law must not be construed to have a

^Appeal from Appellate Decree no. 740 of 1936, from a decision 
of Babu Nirmal OhaBdra Gliosh, Subordinate Judge,of Mongliyr, dated 
the 20th June, 1936, coniirmiijg a decision, ol Babu.JauJri Pi'sshad Singh  ̂ - 
Munsif of Monghyr, dated the 17th March 1935.? '

(1) (1988) I. L. B, 18 Pat. 1.


