
made by a court and this must mean the person named 
in the decree. Tlieii v/e have Order X X I , rule 1, ramahadue 
directing that all money payable under a decree is to 
be paid "either into the court or out o f court to the t;. 
decree-holder or otherwise as the court may direct.
Then Order X X I , rule 2, refers to payment out o f  feasad 
court or adjustment of the decree “  to the sati&fac- 
tion o f the decree-holder and does not recognise anyEowLAND, s. 
payment or adjustment to the satisfaction o f some 
third party. And rule 2, clause (5), lays down that 
a payment or adjustment v/hich has not been certi
fied or recorded as aforesaid shall not be recognised 
by any court executing the decree. The facts put in 
issue in this case were matters bet’ween the judgment- 
debtor and Ramsarup, a stranger to the suit, rather 
than between the judgment-debtor and the decree- 
holder named in the decree. The proper place for 
the disputes between the judgment-debtor and 
Ramsarup to be settled is not in the executing court 
but in separate and appropriate proceedings. I also 
agree with the reasoning of my learned brother and 
I  concur in the order proposed to be passed.

S.A.K.

A p p e a l allow ed.
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SHBO NANDAN SINGH.'^

_ C ow t-Fees A ct, 1870 V II of 1S70), Schedule I I ,  
artMe ll{l)-~^Gode of Givil P rocedw e, 1908, (Aci V of 19G8),

*Appeal from Appellate Decree no. 78 of 193&, from a decision of 
1'. Luby, Esq., i.o-s., Distrieii Judge of Muzaffarpur, dated the 13tii 
February, 1935, confirming a decision o l Babu Esliefcra Nath Singh, 
Subordinate Judge atr Mii7.affarpur, dated the 2Stii July, 19S4.



1939. Order X XI ,  rule 63, suit tmde'y— prayer for injmwtion—
Goê kh '  17(2),  whether still applicable— plaiiii rejected /or

S'AHu non-payment of court-fee—appeal— court-fcc payable on
memorandum of appeal— appeal, value of.

oHEO
îNGĤ  The plaintiffs instituted a suit under Order XXI, rule 63, 

Code of Civil Procedure, 1908, and also ?nade a praĵ er for an
injanction. The plaint bore a stamp of Ils. 15 but the trial
court called upon the plaintUfs to pay ad valorem court-fee. 
The plaintitis having refused to pay, tlie plaint was rejected. 
The plaintiffs appealed from tlie order of rejection paying 
a court-fee of Re. 1. Tlie District Jnclg-e demanded ad 
valorem court-fee which was not paid and the memorandum of 
appeal was rejected. The plaintiffs then appealed to the 
High Court.

Held, (i) that the memoraiudum of appeai against the 
order rejecting the plaint nuist be stamped ad valorem and tlie 
value of the appeal for that [jinpose si ion Id l)c taken to be 
the difference between the value of the stamp on the plaint 
and the value of the stamp deniinided b}' tlie t.rial court.

Mmishi Mahto v. Lcichmari LalCi) and Durga Prasad v. 
Raghuhar Dwi(2), followed.

Hi) that the prayer for an injunction cannot be treated 
as taking the plaipt out of tlie opei'ation of article 17(1) of 
the second schedule of the Conrt-Fees Act, 1870.

Phul Kmnari v. Ghanshyam Misrai^), relied on.

Appeal by the plaintiffs.

The facts of the case material to- this report are 
set out in the judgment of the Court.

S. K .  M it t e r  and Sam bhu B a rm e s h w a r P ra s a d ,  
for the appellants.

A  . K .  M it t e f , for the respondents.

G o'vem rnsnt P lea d er , for the Crown.

J a m e s  AND B o w l a n d , J J . — This second appeal 
arises out o f a suit wliicli was instituted under Order

(1) (1929) L. T. 545. ~~~~
(2) (1882) 2 All. W. N. 244.
(3) (1907) I. L. E. 35 Cal. 202, P. C.
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X X I, rule 63, o f the Code of Civil Procedure. The 
plaint bore a stamp of Rs. 15; but the Subordinate goeakh' 
Judge called upon the plaintiffs to pay a court-fee 
ad valorem on the value of the property. The plain- sheo
tift's did not pay and the plaint was rejected. The 
plaintiffs appealed to the District Judge stamping 
their memorandum o f appeal as for an appeal against 
an order; but the learned District Judge required RowLiwu,
them to stamp his memorandum with a court-fee JJ-
stamp o f the value o f Rs. 15 granting them time for 
the purpose. Later on the same day the District 
Judge cancelled this order and required the plaintiff 
to pay court-fee ad valorem on the value of the pro
perty. The plaintiffs failed to pay and their 
memorandum o f appeal was rejected. When the 
second appeal came before the High Court the Taxing 
Officer referred to the Taxing Judge the question o f 
what court-fee should be demanded from the appel
lants. It was held by the Taxing Judge that court-
fee should be paid ad valorem on the difference 
between the value o f the stamp on the plaint and the 
amount o f court-fee demanded by the Subordinate 
Judge.

Mr. S. K . Mitter on behalf o f the appellants 
points out that after the decision o f the Judicial Com
mittee in P Jm l K u m a r i  v. G h a n sh y a m  M is ra i^ ), it 
cannot be argued that a plaint under Order X X I , rule 
63, requires a higher court-fee stamp than Bs. 15.
In the case before the Judicial Committee the 
plaintiff had prayed for an injunction which had been 
granted and he paid court-fee separately for the decla
ration and for the injunction; but the Pricy Council 
pointed out that a single court-fee was sufficient 
under Article 17(1) o f the second schedule o f tlie 
Court-Fees A c t . In the present case the Subordinate 
Judge demanded ad valorem court-fee because the 
plaintiffs prayed for an injunction; but the piayor
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1939. for an injunction cannot after the decision in Plviil
K u m a r i 's  case(i) be treated as taking the plaint out

8mv o f the operation of Article 17(2).
Sheo On the question of what was the proper stamp

sS ĝ  ^^6 memorandum o f appeal, the learned Govern
ment Pleader argues that this should be the same as 
the stamp on the plaint; and the learned Advocate for 

Eowland, the respondents suggests that this should be ad
valorem on the value of the propertj^ The memo
randum bore a stamp o f one rupee; but the appellants’ 
pleader in the court o f the District Judge accepted 
the view that stamp o f Rs. 1.5 was payable. In 
M m s M  M a h to  v. La ch m a n  L a l(^ ) it was held that a 
memorandum of appeal of this kind must be stamped 
ad valorem and it appears to have been assumed that 
this necessarily meant ad valorem on the value of the 
suit. That decision would be applicable to this case 
i f  any attempt had been made to defend the treating 
o f the appeal to the District Judge as an appeal from 
an order; but the question remains of wh.at we should 
take to be the value of the appeal in the District 
Judge’s court for the purposes o f assessment o f court- 
fee. In the High Uourt the value for that purpose 
has been taken to be the difference between the value 
of the stamp on the plaint and the value of the stamp 
demanded by the Subordinate Judge. That appears 
to us to be a reasonable method of assessing valuation 
o f court-fee in cases where the only point raised is 
the question of whether the plaint or the memoran
dum of appeal was sufficiently stamped. This was 
the view taken by Straight and Oldfield, JJ. in 
D u rg a  P ra s a d  v. R a g h u b a r D ia l{^ ). The appel
lants must make good the deficit of Es. 36/8 on the 
memorandum o f appeal in the District Judge’s Court 
within fourteen days. I f  he does this within time 
this appeal will be allowed with costs payable by the 
defendant-respondents £or this Court and the Court 
below.

S26 tHEl INDIAN LAW REPORTS, [VOL. XVIII.'

(1) (1907) I. L. R. 35 Cal. 202, P. 0.
(2) (1929) 10 Pat. L, T. 545.
(3) (1882) 2 All. W. N. 244.'



I f  they fa il to make good the deficit within the 
time allowed, the memorandum of appeal to the~Gom^ 
District Judge will stand rejected, and the appeal to 
this Court will stand dismissed.

N andan 
S in g h .
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A. K.
O rd e r a c c o rd in q ly . -Tames

akd
E owland,

JJ.
FULL BENCH.

Before Harries^ C J . ,  W ort, James, Aganvala and Manohar
h a ll, JJ. 1939.

t-
BEHAEI LAL Fei^mry, 6.

Match, 29.
'D.

FIBM S E lN m S  EAM KUMAE.*

Code of Civil Prooedurc, 1908 (Act V of 1908), Order 
X X I ,  rule 90(1), protniio {i)(h)— deposit of secmritij, tcliethef 
7nust he made tinihin thirty days of the sale— promso, meaning 
of—amendment of rule, 90, whether is ultra vires the nile- 
mahing foiocrs of the High Court.

All that the substituted proviso (i){h) to sub-rule (1) of 
Order XXI, rule 90, of the Code of CiTil Procedure, 1908, 
requires is that before the admission of aii application to set 
aside the sale the necessary sum of money or security, unless 
dispensed with, must be deposited. The applicant can then 
be said to have deposited “  with his application ” such 
deposit or security within the meaning of the proviso.

The Limitation Act only requires that the, application 
be made within thirty days of the sale, and there is nothing 
in the substituted jjroviso to suggest that the money or other 
security must be deposited within limitation.

Where, therefore, no deposit accompanies ayi application 
to , set aside .a sale, the Court has no power to reject such 
application forthwith. On the other hand, it must give the 
applicant an opportunity to urge that the deposit should be

*Givil EeviBionVno. 649 of 1937, irom an order of ' K. 0. Cbajidra,
Esq., Additional District; Judge of Sliahabad, dftted the 17tli;Septeinfe^
193-7, affinaing an order of Maulayi Ali Hasaiij Second ■ Muiisif,
Sasaram, dated lie 25th May, 1937.


