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BASANT LAL SAHU.'̂ ^
Code of Ciml Procedure, 1908 [Act V of 1908), Order 

XXX I I ,  rule 7, and SoJiedule I I , paragraph 1— reference to 
arbitration hy guardian or next friend of a minor party— lea.ve 
of court, whether rimd be obtained— paragraph 1 of Schedule 
II , ■whether is subject to the provisions of Order X X X I I ,  rule 
7-— omission to obtaia leave, idietlier renders the award and 
the decree voidable against the minor.

ParagTapli 1 of tlie second Schedule to the Code of Civil 
Procedure, 1908, is subject to the provisions of Order XXXIIj 
rule 7, of the Code.

Where, therefore, the next friend or guardian ad litem of 
a minor j:)arty agrees to join in a reference to arbitration, the 
leave of the court to do so on behalf of the minor must first be 
obtained by the next friend or guardian ad litem and expressly 
recorded in the proceeding's in compliance with the terms of 
Order XXXII, rule 7, of the Code ; the omission to obtain 
leave renders an award or a n y  decree based upon it voidable 
at the instance of the minor.

Mariam Bihi y. Amna BibiC^), Davuluni Vijaya Rm iayya  
Davuluru Venkatasubha Raoi^], SadashiDappa Gangappa v.

Samjappa Ghanmrappa Maha.mad.]ioti{S), Hammian Rai v.
Jagdis R aim  and Nurul A^iwar v. Sm. Golenoof Bibii^), 
followed.

Debifuddin v. Amina Bibii^) [judgment of Suhrawardy,
J .], dissented from.

Ganesha Roto v. Tuljaram lioioO ), referred to.
*Appeal from Original Decrees nos. 182 and 190 of 1937, 'from a 

decision of Babu Ananta Nath Banarji, Subordinate Judge, Muzaffarpur, 
dated the 23rd August, 1937.

(1) I. L. R. (1937) AIL 317, F. B.
(2) (1915) I . L. R. 89 Mad. 833.

: (3) (1931): A. I. R. (Bom.) 500. •
(4) (1916) A. I. R. (Pat.) 223.

^ : (f)): (1934) ;A. i I. R. (Cal.) 845.
(6) (1925) A. 1. E. (Cal.) 475.

:: (7) (1913) I.: L. E,: j 6  Mad. 295 :̂P. 0, ;
2 1. L. R.



9̂̂ 9- Appeal no. 182 on behalf o f the plaintiff, and
Kedah appeal HO. 190 Oil belialf of defendants nos. 2 to 4.
Nmh .

■ Sahu The facts o f the case material to this report are
êt out in the judgment o f Harries, C. J.

baot. B . C . B e  and K .  K .  S in g h , for the appellants.
R a y  G u ru  S a ra n  P ra s a d  (with him R a y  P a ra m a t h

and B ra h m n d e m  Naraya^i), for the respondents.

H arries, C .J .— These are two connected appeals 
from a decree o f . the learned Subordinate Judge of 
Muzaifarpiir dismissing the plaintiff’ s claim for a 
declaration that a certain av/ard and a final partition 
decree based upon it is not binding against the 
plaintiff-appellant.

First A,ppeal no. 182 o f 1.937 is an appeal brought 
by the unsuccessful plaintiff, whereas First Appeal 
no. 190 o f 1937 has been preferred by defendants 
nos. 2 to 4. As will appear hereafter, it is clear that 
these defendants cannot challenge the decree of the 
Court below, and Mr. I)e who has appeared on their 
behalf has asked for permission to withdraw the 
appeal. In the circumstances, I think it is right that 
this appeal should be withdrawn; but these defendants 
must pay to Basant Lai Sahu, defendant no. 1, the 
costs which the latter has incurred as a result o f this 
appeal.

In the year 1929 Basant Lai Sahu, defendant 
no. 1, brought a partition suit no. 89 of 1929 against 
defendants nos. 2 to 4, and the present plaintiff who 
was a minor, represented by his- guardian ad litem 
defendant no. 3. On the 29th o f February, 1932, a 
preliminary decree was passed and defendant no. 2 
who was the karta of the joint family was ordered 
to furnish a full account o f his dealings with the 
faniily property. On tlie 18th of December, 1934, 
during the pendency of the proceedings relating to the 
account which had been ordered the parties agreed to 
I'efer the matter to arbitration and in due course a
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reference to arbitration was made by the court. A t 
this stage the present plaintiff, who was then a minor Kedab 
and a defendant, was represented, as I have stated, 
by defendant no. 3 as his guardian ad litem. No v.
application was made on behalf o f the present plaintiff 
to the court for leave to refer the matter to arbitration. ' s.iHu. 
On the 2nd of March, 1935, the appointed arbitrator 
siiade his award. Objections were preferred by ■'C.‘ j. ’ 
various parties which, were disposed of, and in due 
course a decree was passed in terms of the award.

The suit out o f which this appeal arises was 
brought by the plaintiff for a declaration that this award 
and the final decree, which is based upon it, is null 
and void and not binding upon him. It was contended 
on behalf o f the plaintiff that as the leave of the court 
was not obtained by the guardian ad litem before 
agreeing to refer the matter to arbitration the whole of 
the proceedings thereafter were vitiated and in conse
quence the award and decree are a nullity. Defen
dants nos. 2 to 4 did not file a written statement and 
have in fact appeared through Counsel in this Court 
and supported the plaintiff’ s contention. Defendant 
no. 1 contested the suit in the Court below and urged 
that the omission to obtain the leave of the court before 
agreeing to arbitration did not vitiate the proceedings.

The learned Subordinate Judge came to the con- 
elusion that the failure to obtain leave of the court 
before referring the matter to arbitration was not fatal 
and that the award and the decree based upon it were 
binding upon the plaintiff. As I have stated, both the 
plaintiff and the defendants nos. 2 to 4 have preferred 
appeals; but as the appeal by defendants nos. 2 to 4 
has been withdrawn, it is now only necessary to 
consider the plaintiff’s appeal.

It is common ground that'no a.pp]ication was made 
to the court by tlie guardian ad litem of the present 
plaintiff for leave to enter into an agreement to refer 
the matter to arbitration. Accordinar to the plaintiff’s



contention, the failure to obtain such leave vitiates the 
itoAu whole o f the subsequent proceeclings. Defendant

no. 1, who is the only contesting respondent, has
argued that no such leave is necessary and accordingly 
that failure to obtain leave does not vitiate the whole 

SAHtT._ proceedings.

The pTocediire to be followed when all parties to a 
suit agree to refer their differences to arbitration, is 
governed by paragraph 1 o f the Second Schedule, 
Code of Civil Procedure, and that paragraph is in
these term s:

“ (J) Where in any suit all the parties interested agree that any 
matter in difference between them shall be referred to arbitration, they 
may, at any time before judgment is pronounced, apply to the Court 
tor an order of reference.

(Jl) Every such application shall be in 'wi.'iting and shall state the 
matter sought to be referred.

This paragraph makes no reference to the procedure 
to be adopted where one o f the interested parties is a 
minor. However, Order X X X I I ,  rule 7, o f the Code 
o f Civil Procedure, deals with the procedure to be 
followed when a next friend or guardian o f a minor 
enters into any agreement or compromise. Order 
X X X I I , rule 7, provides as follows ;

"(1) No next friend or guardian for the suit shall, without the leave 
of the Court, expressly recorded in the proceedings, enter into any 
agreement or compromise on behalf of a minor with reference to the 
suit in which he acts as next friend or guardian.

(;?) Any such agreement or compromise entered into witho\.it the 
leave of the Court so recorded shall be voidable against all parties other 
than the minor.”  ’

On behalf o f the plaintiff-appellant it has been 
argued that paragraph 1 o f the Second Schedule, Code 
of Civil Procedure, is subject to the provisions o f 
Order X X X I I , rule 7. Accordingly it is contended 
that where the next friend or guardian ad litem o f  a 
minor party agrees to join in a reference to arbitration, 
the leave o f the court to do so on behalf o f the minor 
must be obtained by the next friend or guardian
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ad litem and expressly^ recorded in tlie proceedings in 
compliance with the terms of Order X X X I I , rule 7, of ' kedap. 
the Code o f Civil Procedure, and that the omission to 
obtain leave v^dll render an award or any decree based 
upon it voidable at the instance of the minor.

In my opinion this view is well founded. The 
precise point arose in a case decided by a Full Bench Haesies, 
o f  the Allahabad High Court, M a ria m  B ib i  v. A m n a  

The Full Bench, o f which I  was a member, 
held that paragraph 1 o f the Second Schedule to the 
Code o f Civil Procedure was subject to the provisions 
o f Order X X X I I ,  rule 7. Accordingly it was held 
that where a guardian ad litem had failed to obtain 
the leave o f the Court to refer a matter to arbitration 
an award and a decree based upon it were voidable at 
the instance o f the minor. There was some difference 
o f opinion in that case; but upon this point the three 
Judges comprising the Bench were unanimous.

In t|ie case o f D a v u h im  V i  ja y  a R a m a y y a  y . 
D a m d u m  V en h a ta su b b a  R a o p )  a Bench of the Madras 
H ig \  Court also stressed the necessity of a guardian 
ad litem obtaining the leave o f the court before enter
ing into an agreement. The Bench held that a suit 
could be brought on behalf o f minors to set aside a 
decree passed on a compromise in another suit or 
appeal in which the minors were parties, on the 
ground that leave o f the court under Order X X X I I , 
rule 7, o f  the Code o f Civil Procedure, was not 
obtained by their guardian ad litem to enter into the 
compromise on their behalf. The Bench further held 
that leave o f the court under Order X X X I I , rule 
must be obtained by a guardian ad litem o f minors for 
agreeing on their behalf to refer through court the 
subject-matter o f a suit to arbitration; and where no 
such leave was obtained, a decree passed on an award 
is notl)inding on the minors and a suit could be

(1) I. li. E. {19371 All. S17, F. B.
(2) (1915) I. L. B , 89 Mad, 863.
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instituted on behalf of the minors to obtain a decla,ra- 
kbdae tion that the decree vfas not binding on them. It was 
Nath further held that the avoidance of a decree in a 
‘ partition suit will have the e:0‘ect of re-opening the 

E’̂ sant whole suit in respect of all the parties thereto, and on 
SaS j. an application being made, the Court must proceed 

with the trial o f the suit.
H aKRIES, 1 p 1

G. J. A  similar view was taken by a Bench of the 
Bombay High Court in Sadaslmappa Gangap'pa v. 
Sangappa Chamira'ppa MaJimn,adIwti( )̂, in which it 
was held that the provisions o f Order X X X I I ,  rule 7, 
were imperative, and that, where one o f the parties to 
a suit was a minor and represented by his mother as 
guardian and the suit was referred to arbitration by 
the parties by a reference made without the sanction o f  
the court, the award and decree passed in terms o f 
the award were void. The case o f N u n i l  A n w a r  v. 
Sm . G olen o or B ib i(^ )  is to the same effect.

There is also a decision o f this Court, l la n u m a n  
R a i  V. J a g d is  R a i(^ ), which supports the contention 
of the appellant in this appeal. In that case it was. 
expressly held that no next fiiend oi* guardian could 
compromise a case on .behalf o f a minor without the 
leave o f the Court expressly recorded in the proceedings 
and that the action of a coui't in referring a case to 
arbitration in accordance with, the compromise between 
the guardian o f a minor and other parties to a suit was 
not equivalent to approving o f the compromise on 
behalf o f the minor. A t page 225 Chamier, C .J ., 
observed:

I  am not prepared to whittle away the salutary 
provisions of 0.32, R. 7. In my'opinion the compro
mise was not binding on the minor, inasmuch as the 
leave of the Court had not been obtained before his 
guardian thought fit to withdraw her application for 
that leave.”
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The importance of a guardian ad litem obtaining__
the leave of the court before entering into any com- kedak 
3romise on behalf of the minor v/as considered by their 

; lordships of the Privy Council in the case of G anesh a  '
R o tv  V. T u lja r a m  R o w i^ ). In that case a member o f a 
joint family brought a suit for partition. Defendant Sahu.
no. 3 was the father o f defendant no. 6 who was a îsbies 
minor, and the court appointed the father guardian G .  j / ’
ad litem o f his son. The father entered into a com
promise without obtaining the leave of the Court, and 
their Lordships held that such compromise and the 
decree passed upon it was not binding upon the minor 
on his attaining majority. This decision o f their 
Lordships does not deal with the question whether an 
agreement to refer to arbitration is within Order 
X X X I I ,  rule 7; but it does lay down that the provi
sions o f Order X X X I I , rule 7, are mandatory and that 
failure to comply strictly with them will render any 
compromise or agreement or any decree based on such 
voidable at the instance o f the minor.

Counsel for the respondents has relied upon a 
Bench decision of the Calcutta High Court, Debir-ud- 
d in  V. A m in a  In that case Suhrawardy, J.
did in terms hold that an agreement to refer to arbitra
tion is not such an agreement as is contemplated by 
Order X X X I I ,  rule 7, o f  the Code o f Civil Procedure.
Page, J ., who was the other member of the Bench, 
does not appear to ha,ve taken the same view ; and 
in my judgment the view of Suhrawardy, J. cannot 
be accepted in face o f the large body o f authority to 
the contrary to which I  have referred.

In my judgment the agreement to refer to arbitra
tion is such an agreement as is contemplated by Order: 
X X X I I , rule 7, o f the Code o f Civil .Procedure.
Where a minor is a party to litigation no effective 
reference to arbitratioD can be made by the parties 
unless the next: friend or guardian ad: litem first
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_^ ^ _^ ob ta in s  the leave o f the court to agree to a,ny such 
Kedab reference. Merely obtaining an order referring the

™-atter to arbitration is not sufficient. The court must 
V, first be asked on behalf o f the minor for its leave to

the guardian to agree to a reference to arbitra- 
Sahu. tion and the court must expressly record its reasons

H/̂ rries giving or refusing such permission. It is only
G. J. ' after obtaining the leave of the court that the guardian 

can agree to a reference to arbitration and any 
agreement without such leave will render all subse
quent proceedings invalid at the option o f the minor. 
It is clear from the terms of Order X X X I I ,  rule 7, 
that the minor only can challenge an award or a decree 
based upon it made after a reference without obtaining 
the court's leave. Sub-section (s ) o f Order X X X II, 
rule 7, o f the Code of Civil Procedure, expressly 
provides that the minor can avoid the award or decree; 
but the other parties to the reference cannot. As the 
reference in the present case was made without the 
guardian o f the minor first obtaining the leave of the 
court, the plaintiff, who was the minor defendant in 
the suit, can challenge the award and the decree based 
upon it. The other parties to the suit, namely 
defendants nos. 2 to 4, cannot challenge the proceed
ings and for that reason the appeal preferred by them 
has in my view been riglitly withdrawn.

For the reasons which I have given, I am satisfied 
that the award and decree based upon it passed in the 
partition suit no. 89 of 1929 are not binding upon the 
plaintiff-appellant, and that being so, his suit in the 
Court below should have been decreed. I would, 
therefore, allow this appeal, set aside the decree o f the 
learned Subordinate Judge and decree the plaintiff’ s 
claim as prayed. The effect o f this will be that the 
whole suit will be re-opened in respect of all the parties 
from, the point at which .the matters were referred to 
.arbitration and the court on application being made 
to it must proceed with the trial o f the suit from that 
point. The plaintiff-appellant will have his costs in
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this Court and in the Court below. The defendant 
appellants in appeal no. 190 o f 1937, which has been 
withdrawn, must pay the costs o f the defendant- 
respondent in that appeal, which we fix at one hundred 
rupees.

Manohae L all, J .~ I  agree.

A'p'peal no. 182 allow ed.

1939,

K e d a e  
N a t h  • 
Sahu 

■». 
E asant 

La.l 
S.AHU.

H a r r ie s ,  G. J.

A'p'peal no. 190 tm thdraw n.

s. a . k .

REVISIONAL CIVIL.
Before Khaja Mohamad Noor and D hm le, JJ. 

SOURBNDEA MOHAN SINHA

V.

KUMAR JOGENDRA FAEAIN SI^HA.^

1938.

De.cemler, 7, 
8, 9,13,14, 
15.

1939.

Receiver— mortgage decree— administfation suit between^ 
mortgagors~appoinim,ent of Becei'i)er— debt incurred hy 
R eceiver for fmrposes other than protection of estate— 
'priority— salvage lien, rule of— application by mortgagee 
decree-holder for leave to ex-eoute the mortgage decree—- 
question of priority, whether should he investigated in a 
summary proceeding— Court, poioer of, to make an order 
altering mortgagee's priority-—leave to w ecute mortgage 
decree, whether at all necessary. ■ , •*

Subject to the rule, of salvage lien, which is applied in 
India as a rule of justice, equity and good conscience, the 
Court, when administering the estate of the mortgagorB in 
a: suit between them inter se, has no power to destroy or 
curtail the rights of ihe mortgagees in the exercise of its 
discretion to grant them leave to execute their mortgage decree 
obtained before the estate came in custodia legia.

Likewise it has no power, while administering the estate 
through: a . Receiver, to. order that the priority of a mortgage
; * Gm^ Be-vision nos. 889, 4-12 and 443 of 1938, frcm au order of

Babu Eagliunandan Prasad,, Subordinate Judge of Bliagalpur, dated 
the 10,th June, 1938, ...... .


