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has started with an idea that kathiar: is illegal. In
the plaint the plaintiff clearly stated that under the
record-of-rights he was entitled to get Rs. 1-15-0
which included kathiar: also. The learned Munsif
apparently did not examine the record-of-rights, and
had he dome so and if the statement of the plaintiff
was borne out by the record-of-rights, it would have
heen obvious to him that this was not an ebwab.

The case 18, therefore, remanded to the learned
Munsif. He will call upon the plaintiff to produce
the record-of-rights and if the rent there is Rs. 1-15-0,
whether the kathiari be mentioned or not, the decree
will be at that rate. If it appears that the homestead
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land was otherwise belagan and that the kathior: is_

payable in respect of it, the plaintiff will be entitled
to a decree for it. If the tenancy was created after
the record-of-rights was published and this kathiar:
was one of the terms on which the land was settled
the plaintiff is obviously entitled to it. If these
conditions do not exist the plaintiff will not be
eatitled to a decree, not on the ground that it is an
abwab but on the ground that it is in excess of the
settled rent.

- The application is allowed, but as there has been
no appearance on behalf of the opposite-party there
will be no order for costs.

Rule made absolute.
J.X.

APPELLATE CIVIL.
Before Fazl Ali and Varma, JJ.
RADHEY LAL
.

KANHAT LAL.*

Code of Civil Procedure, 1908 (et V of 1908), Schedule
II, paragraphs 14 and  16(2—arbitration—award—decree

based on wward, when appealable—decree based on an invalid .
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sward, whether  appewlable—commissioncr  and  arbitrator,
difference between the powers of.

No appeal lieg from a decree based on an award unless
the decree 1s in excess of or not in accordance with the award.
No appeal is maintainable on the ground that the award is
void or invabd or illegal.

There is ample provison in paragraphs 14 and 15 of
Schedule II of the Code to enable the cowt to which the
award is submitted to refuse to give effect to the award if in
lis opinion it is either void or invalid ov illegal. TIf, however,
the award is accepted it means that in the opinion of the court
it ig neither void nor Invalid and the Legislature does not
appear to have intended that the opinion of the court should
be challenged in appeal.

Parvagyaph 16 mevely gives effect to the principle of
finality of awards and the intention of the Legislature
evidently is that an award should be subjected to the scrutiny
of one court only, namely, the court through whom the
veference is made to arbitration and not that court and an
appellate court.

Ghulam RKhon v, Muhaommad Hessan(L), relied on.

Durga Chavan Deb Nath v. Gengadhar Dely Nath(2),
dissented from.

The essential difference  bebween 2 commissioner
appointed to effect a partition and an arbitrator appears to be
that the former is an officer selected and appointed by the
court, in whose selection the parties have not, as of right,
any ChOlCC whereas the latter is a person selected by the
parties in whose selection the court has no choice. Tn the
former case the parties have expressed no consent to be bound
by the decision of the commissioner who is appointed by the
comt and whose decision the parties may challenge before
the court passing a final decree. Tn the latter case they have
expressed such consent and cannot challenge the arbitrator’s
decision on questions of law and fact except on the limited
grounds mentioned in the cSecond Schedule of the Code,

Bholanath Ray v. Bata Kusfo Ray(3), followed

@) (1901 1. L. R. 29 Cal. 167, P. C.
(2) (1930) 34 Cal. W, N. 813,
(3) (1926) 7 Pat. L. T. 739,
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Appeal by the defendant.

The facts of the case material to this report are
set out in the judgment of Fazl Ali, J.

tS"ir Manmatha Nath M ukherjee (with him B. .
De, S. N. Mukherjee, Mehdi Imam and K. P, V erma),
for the appellant.

Klwrshaid Husnain (with him N. K. Prosad 11
and Ramanngrah Prasad), for the vespondent.

Fazr Avr, J —This is an appeal from a final
decree 1n a partition suit which purports to be based
upott an award given by certain arbitrators appointed
by the parties just before the final decree in the suit
was passed. The parties are brothers, the plaintiff
being the younger brother of the defendant and both
being the sons of one Basant Lal.

On the 18th June, 1934, the plaintiff instituted
the present suit for the partition of properties, both
moveable and immoveable, and in the fivst schedule of
the plaint he claimed that one of the items of the
properties to bhe divided between him and the
defendant was cash amounting to nine lakhs of rupees.
The plaintiff also made an application to the court for
the appointment of a commissioner to make an
inventory of the joint properties on the allegation that
the moveable properties were in danger of being
removed by the defendant. The defendant did not
file any written statement, but he filed an application
in which he denied some of the allegations made by
the plaintiff and tried to resist the appointment of the
commissioner. Ultimately a  commissioner was
appointed and before him on the 23rd June, 1934, the
parties presented a compromise petition. This peti-
tion recited that it had been settled between the
parties (7) that the plaiftiff would accept 7-annas
share in all the moveable properties, —articles, cash,
ornaments, etc., and the defendant would take the
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remaining 9 annas and (2) that the properties should
be partitioned hy three perscns who had heen chosen
by the parties, the names of these persons being
Nanda Lal Bhagat, Lachman Sao and Hari Kishun.
The petition further stated

* thab in whatever manncr the aforesaid arbitrabors shall partition and
allnt the properties, cash, articles and hond, ijara (deeds), hundis, decree,
cte., shall be acceptable to hoth parties, and should, for any reasons,
they fall to agree in the partition of sny poperty the opinion of the
majority shall prevail and the partition shall tale eflact accordingly.”

The arbitrators subsequently gave their award
setting out therein details of properties allotted to the
plaintiff and the defendant respectively. They
decided that the defendant had concealed a sum of
three lakhs and not over nine lakhs of rupees as was
alleged by the plaintifi, and to equalise the share of
the plaintiff in the total asset, they directed the
defendant to pay to him a sum of Rs. 98,773 odd.
Certain objections were preferred hy the defendant to
the award, but they were disallowed by the Subordi-
nate Judge who directed the preparation of the final
decree in accordance with the award. The defendant
then moved this Court against the ovrder of the
Subordinate Judge giving effect to the award, but his
application was dismissed. He has now preferved
this appeal from the final decree passed by the learned
Subordinate Judge and the main question which has
been argued in this Court is whether an appeal lies
from the decree.

Paragraph 16 (2) of the Second Schedule of the
Code of Civil Procedure provides—

“ Upont the judgment prononneed according to the award a decree
shall follow, and no appeal shall lie from sneh decree exeeplt in so far
us the decree is iv oxeess of or nob in accordance with the award.”
Prima facie, therefore, no appeal can be entertained
from the decree passed in the present suit. It is,
viowever, contended by Sir Manmatha Nath Mukherjee
who appears on behalf of the appellant that in the
present case an appeal will lie, because in the first
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place the Second Schedule of the Code of Civil Proce-
dure has uo application to the facts of the present
case; and, secondly, because the so-called award of the
arbitrators was without jurisdiction and was, there-
fore, in law no award at all.

As to the first point it is contended that the
parties having agreed among themselves as to their
respective share in the properties to be divided, there
was no longer any matter in difference between them
so as to bring the case under paragraph 16 of the
Second Schedule and the position of the so-called
arhitrators was uot unlike that of a commissioner who
is usually appointed for the partition of properties
in a suit for partition after the preliminary decree
is passed. This contention is obviously untenable,
because the compromise petition itself shows that all
the differences between the parties had not been
settled. Indeed, in the very preamble of the petition it
is recited that the reference to the three persons named
in the petition became necessary because *‘ many kinds
of harassment and monetary loss are involved in a
dispute between the parties and it is not known how
long the suit will be going on and what will be the
result . Evidently the parties were not agreed

among themselves as to how the properties were to be

divided, otherwise there would have been no necessity
of referring the question to the arbitrators. The
expression ‘¢ the matter in difference between the
parties ’ which has been used in paragraph 1 of the
Second Schedule is quite general and I have no doubt
that it fully covers the present case. As to the dis-
tinction between a commissioner and an arbitrator it
has been clearly pointed out in Bolanath Ray v. Bala
Krishto Ray(t) and I shall merely quote the following
passage from the judgment delivered in that case:

‘“ The essential difference hetween a commissioner.
appointed to effect a partition and an arbitrator

appears to me to he that the former is an officer
(1) (1926) 7 Pat, L. T. 739, .
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selected and appointed by the court, in whose selection
omer | the parties have not, as of right. any choice, whereas
the latter is a person selected by the parties in whose
selection the court has no choice. Tn the former case
the parties have expressed no consent to be bound by
the decision of the commissioner who is appointed by

“the court............ and whose decision the parties may

challenge hefore the court passing a final decree. In
the latter case they have e\}neswed such consent and
cannot challenge the arbitrator’s decision on cuestions
of law and fact except on the limited grounds meun-
tioned in the Second Schedule of the Code.”” Thus
the first contention put forward on behalf of the
appelladnt must fail.

It is next contended that the present case does not
fall within the Second Schedule of the Code of Civil
Procedure at all because this Schedule is intended to
apply to those cases only where a decree is hased wholly
upon the award of the arbitvators, whereas in the
present case the final decree is hased partly upon a
preliminary decree and partly upon the awaid of the
arbitrators. This contention must he newatived on
the short ground that there is nothing in the Code to
prevent the parties from referring the matter in
difference between them to arhitration at any stage of
the suit and that it is not quite correct to say that the

final decree which has heen passed in the suit is nat

wholly based upon the award of the arbitrators. Tt is
true that the parties agreed among themselves us to
their respective shares and this agwcmcnt was lneor-
porated in the p]elumnar decree but the division of
the properties which is the subject of the final decree
was wholly based upon the award of the arhitrators.

Lastly it was contended that the award of the
arbitrators is void because they had no authority to
divide the cash which was not produced hefore them.
It is contended that the arbitrators had been autho-
rised merely to divide those properties the existence
of which was admitted and they went beyond their
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jurisdiction in deciding that the defendants had con-
cealed a sum of three lakhs of rupees. It appears
that this was precisely one of the points raised hy the
appellant before this Court in the Civil Revision to
which reference has alveady been made, hut it was
overruled, it being pointed out that the avbitrators
had been empowered not only to divide the properties
but also to ascertain what was to be divided. Tt
appears to us that the view which was expressed in
that case is the only reasonable view which can he
taken when the compromise petition is cavefully read.
As T have already stated, one of the properties which
the plaintiff asked the court to divide was cash
amounting to about nine lakhs of rupees. The com-
promise petition does not suggest anywhere that the
allegations of the plaintiff in this respect were to he
entirely ignored nor does it say that the arbitrators
were to divide only such properties as were produced
before them. On the other hand it recites that in
whatever manner the arbitrators shall partition and
allot the properties including the cash shall be accept-
able to both parties. T do not think, therefore, that
the compromise petition which is the basis of the
arbitrators’ authority imposed any such limitation
upon the power of the arbitrators as to prevent them
from trying to ascertain what was to be divided. This
is quite sufficient to dispose of the contention put
forward on behalf of the appellant; but the legal
aspect of the matter must also be examined, inasmuch
as the learned Advocate for the appellant argued upon
it at some length and cited various authorities in
support of his contention.

1t appears that previous to the decision of the
Judicial Committee in Ghulam Khan v. Mohammad
Hassan(t) it was held in a number of cases that though
a decree might be in accordance with an award, an
appeal would lie from the decree if the award upon

-

(1) (1901) L. L. R. 29 Cal, 1687, P, &y
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however, has been abandened by the majority of the
High Courts in India since the pronouncement of the
Judicial Committee in that case. The Judicial Com-
mittee dealing with section 522 which corresponded
to paragraph “16 of the Second Schedule of the Code
of Civil Procedure ohserve as follows with reference to

“the concluding words of this provision which are to

the effect that no appeal shall lie from a decree passed
upon a ]udomont pronounced according to an award
except in so far as a decree is in excess of or not in
accordance with the award :

“ Those words appear to be perfectly clear.
Their Lordships would be doing violence to the plain
language and the obvious intention of the Code if
thev were to hold that an appeal lies from a decree
pronounced under section 522 except in so far as the
decree may he in excess of or not in accordance with
the award. The principle of finality which finds
expression in the Code is quite in accordance with the
tendency of modern decisions in this country. The
time has long gone by since the courts of this country
showed d1sposumn to sit as a court of appeal on award
in respect of mattevs of fact or in respect of matters
of law.”

It may be pointed out here that the Code of Civil
Procedure does take into account those cases where
an award determines any matter not referred to
arbitration and paragraph 14 of the Second Schedule
clearly provides that in such cases the Court may
remit the award to the reconsideration of the arbitra-
tor upon such terms as it thinks fit. In the present

case the defendant did not ask the court specifically
to remit the award or any part of it to the arbitrators
under paragraph 14, but it is pointed out that one of
his ohjections to the award was that the arbitrators
had gone beyond the scope of the reference in awarding
a decres for Rs. 98,773-2-3. This objection, however,
even if we assume it for the purpose of this appeal to
have been an objection under paragraph 14, was
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considered and overruled and the application made by
the appellant to the High Court to revise the order of
the Subordinate Judge overruling his objection did not
also succeed. Then comes paragraph 15 which pro-
vides, firstly, that the award remitted under para-
graph 14 becomes void on the failure of the arbitrators
to re-consider it; and, secondly, that an award may
be set aside on certain grounds specified in that
paragraph. The first part of the pavagraph had no
application to the case, as the award was never
remitted to the arbitrators and the defendant did not
succeed in persuading the Subordinate Judge to set it
aside under the second part of the paragraph.
Paragraph 16 says—

* Where the Court sees no wsause to remit the award or any of
the matters referred to arbitration for reconsideration i the manner
provided in paragraph 14 und where the Court has refused an appli-

eation made to it to set aside an award, the Court shall proceed to
pronounce judginent according to the award.”

In the present case the court below followed the
course clearly indicated in this paragraph and pro-
nounced a judgment according to the award. It
follows, therefore, that under clause (2) of this para-
graph, in order to determine whether an appeal lies
from a decree based upon a judgment so pronounced,
all that is to be ascertained is whether the decree is in
excess of or not in accordance with the award. Here
it is not disputed that the decree is in accordance with
the award but it is contended that the award itself is

in excess of the powers conferred upon the arbitrators.

It appears to me in these circumstances that no appeal
lies from the decree and J am fortified in this view by
several decisions of this High Court and other High
Courts of this country. Sir Manmatha Nath
Mukherjee referred us to the decision of a Division
Bench of the Calcutta High Court in Durge Charan
Deb Nath v. Gangadhar Deb Nath(*) in which it was
held that there is a distinction between an award

which is irregular and an award which is

(1) (1980) 34 Cal. W. N. 818,
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1928.  yoid, and that where the decree is based upon an
T Raommy award which is without jurisdiction, the decree 1s
" Tt veally hased on something which is not an award.
¥aemar  Lhat case, however, has not been followed by the other
fa.  High Courts and with great respect to the learned
Judges who decided it I am unable to agree to the
“proposition  enunciated therein. The expressions
" void and without jurisdiction ' are sometimes used
in a loose sense as heaving the same meaning as the
terms “* invalid 7’ and ““ illegal 7. But in whatever
sense they may be used I think that there is ample pro-
vision in paragraphs 14 and 15 of Schedule IT of the
Code of Civil Procedure to enable the court to which
the award is submitted to refuse to give effect to the
award if in its opinion it is either void or invalid or
illegal.  1f, however, the award is accepted, it means
that in the opinion of the court it is neither void nor
invalid and the legislature does not appear to have
intended that the opinion of the court should be chal-
lenged in appeal. Paragraph 16 merely gives effect to
the principle of finality of awards and the intention of
the legislature evidently is that an award should be
subjected to the scrutiny of one court only, namely, the
court through whom reference is made to arbitration
and not that court and an appellate court. I would
thus prefer to follow the decisions of our own court
which seem to be in consonance with the decision of
the Judicial Committee as well as the plain language
of paragraph 16 of the Second Schedule of the Code
of Civil Procedure.

Fazr Arx, J

I would, therefore, dismiss this appeal with
costs. Hearing fee ten gold mohurs.

Varma, J.—1 agree.

The contention on behalf of the appellant against
the decree is not that the decree is in excess of or not
in accordance with the award but that the award
itself is defective in some of the ways pointed out by
Sir Manmatha Nath Mukherjee. Firstly, he contends
that the arbitrators had exceeded the powers that were
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conferred upon them, because although the plaint 1628
referred to the property ascertained and unascertain- Ripmy
ed, the petition of compromise did not refer to the  Tux
unascertained portion of the property. Now, reading x i
the various documents in connection therewith, name-  Law.
ly, the petition of compromise and the preliminaryyp, .. ;
decree passed thereon, 1t is clear to me that even the
unascertained cash was included because when the
arbitrators were to divide the property between the
brothers all the properties could not be known to the
arbitrators from the very beginning and they had to
ascertain as to what the properties were which they

were to divide. Moreover, the defendant raised this

point before the court below. The petition of objec-

tion shows that they wanted to question (though not

very clearly but in a round-about way) the authority

of the arbitrators to give an award with regard to the
property not ascertained by them. But that objection

was disallowed. That is to say, even if we assume

that there was a petition under paragraph 14 of the
Second Schedule of the Code of Civil Procedure, that
petition was rejected and then comes the mischief of
paragraph 16 of the Second Schedule—that after a
petition under paragraph 14 is rejected, a judgment

must follow and a decree passed thereon and when

that decree is passed, then, unless the party question-

ing the decree can show that the decree is in excess of

the award or not in accordance with the award, he

has mo right of appeal. About the other point that

this 1s not a decree passed entirvely upon the award, it

is clear from the materials before us that although

a large number of documents had to be referred to,

it is really a decree based on the award.

I agree that no appeal lies in this case.

Appeal dismissed.
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