
lias started with an idea that katJiiari is illegal. In 1̂ 33.
the plaint the plaintiff clearly stated that under the 
record-of-rights he was entitled to get Us. 1-15-0 Pp-̂ vshad
which included hat Mari also. The learned Munsif 
apparently did not examine the record-of-rights, and TtSan
had he done so and if  the statement o f the plaintiff 
was borne out by the record-of-rights, it would have ehaja 
been obvious to  him that this was not an ahtvah. MoumAn

The ca,se is,_ therefore, remanded to the learned 
Munsif. He will call upon the plaintiff to produce Bhavle, jj. 
the record-of'-rights and if the rent there is Rs. 1-15-0, 
whether the hathiari be mentioned or not, the decree 
will be at that rate. I f  it appears that the homestead 
land was otherwise belagan and that the k a t h ia f i is, 
payable in respect o f it, the plaintiff will be entitled 
to a decree for it. I f  the tenancy was created after 
the record-of-rights was published and this k a t h ia r i  
was one o f  the terms on which the land was settled 
the plaintiff is obviously entitled to it. I f  these 
conditions do not exist the plaintiff will not be 
entitled to a decree, not on the gTOund that it is an 
ahw ab  but on the ground that it is in excess of the 
settled rent.

The application is allowed, but as there has been 
no appearance on behalf o f the opposite-party there 
will be no order for costs.

R u le  m ade absolute.
J.K.
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Before Fazl Ali and Varma, JJ
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EADHEY LAIi'
I’ -

: KANHAI LAL.* :
Code o f C w il P roced u re, 1908 {A c t  V  of 190Q), ScJiediile 

I I ,  paragraphs l i  and 16($)~aHttraUo72-~<itoard'~--deGree 
based on a w m d , loh en  appeulahle— d ecree  based  on an inzalid

■*̂ Appeai from Original Decree no. 134 of 1036, from a deoision of 
Babu Nidheswar Chandra Chandra, SuTj&sdinate Judge of 
the 23rd December, 1986.



\award, lohether appealahle— commissioner and arbitrator, 
EADH.tey difference hetween the powers of.

No appeal lies from a decree based on an award imless 
K a n h m  decree is in excess of or not in accordance with the award.

Lax. No appeal is inaintainahle on the gTOiiud that the award is 
void or invalid or illegal.

Tliere is ample provision in paragraphs 14 and 15 ol 
Schedule II  of the Code to enable the court to which the 
award is submitted to refuse to give el'fect to the award if in 
its opinion it is either void or invalid or illegal. If, however, 
the aŵ ard is accepted it means that in the opinion of tlie court 
it is neither void nor invalid and the Legislature does not 
appear to have intended that the opinion of the court should 
be challeng&d in appeal.

Pai’agraph 16 merely gives efi'ect to tlie principle of 
finahty of awards and the intention of the Legislatiu:'e, 
evidently is that an award should be subjected to the scrutiny 
of one court only, namely, the court tli,rough whom the 
reference is made to arbitration and not that court and an 
appellate court,

GJiulam Khan v. Muhammad H&ssani'i-), relied oji.

Diirga Gharan Deh Nath v. Gangadhar Deh Nathi'^), 
dissented from.

The essential difference between a commissioner 
appointed to effect a partition and an arbitrai ôr appears to be 
that the former is an officer selected and appointed by iilie 
court, in whose selection the parties have not, as of right, 
any choice, whereas tlie latter is a person selected by iihe 
parties in whose selection the court has no choice. In {;lie 
former case the parties have expressed no consent to be bound 
by the decision of the commissioner wlio is appointed by iihe 
court and whose decision the partif̂ s may challenge before 
the court passing a final decree. In the latter case they have 
expressed such consent and ca.nnot challenge the arbitrator’s 
decision on questions of law and fact except on the limited 
grounds m.entioned in the Second Schedule of the Code.

Bholanath Ray v. Bata Kristo Ray{^), followed. 
’“ l iH w o ir i .ir iR T ir c ^  167,

(2) (1930) 34 Oal. W. N. 813.
(3) (1926) 7 Pat. L. T. 739.
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Appeal by the defendant,. i958.

The facts of the case material to this report are 
set out in the judgment o f Fazl A li, J.

K a n h ai

S ir  M a rm a th a  N ath M uJcherjee (with him B . C .
D e, S. N . M u k h e rje e , M e h d i Im a m  and If. P . V erm a ), 
for the appellant.

K h w rs lu d d  H u s n a in  (with him N . K .  P ra s a d  I I  
and RamaMugra.li P ra sa d ), for the respondent.

Fazl A lt, J._— This is an appeal from a final 
decree in a partition suit which purports to be based 
upon an aw pd given by certain arbitrators appointed 
by the parties just before the final decree in the suit 
was passed. The parties are brothers, the plaintiff 
being the younger brother o f the defendant and both 
being the sons of one Basant Lai.

On the 18th June, 1934, the plaintiff instituted 
the present suit for the partition o f properties, both 
moveable and immoveable, and in the first schedule o f 
the plaint he claimed that one of the items o f the 
properties to be divided between him and tlie 
defendant was cash amounting to nine lakhs of rupees.
The plaintiff also made an application to the court for 
the appointment of a commissioner to make an 
inventory o f the joint properties on the allegation that 
the moveable properties were in danger of being 
removed by the defendant. The defendant did not 
file any written statement, but he filed an application 
in 'which he denied some of the allegations made by 
the plaintiff and tried to resist the appointment o f the 
commissioner. Ultimately a commissioner was 
appointed and before him on the 23rd June, 1934, the 
parties presented a compromise petition. This peti
tion recited that it had been settled between the 
parties (1 ) that the plaintiff would accept 7 ~annas 
share in all the moveable properties, articles, cash, 
ornaments, etc., and the defendant would take the
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1938. remaining 9 annas and (s) that the properties should
BadhbT" partitioned by three persons who had been chosen 

Lal by the parties, the names of these persons being
* »• Nanda Lai Bhagat, Lachman Sao and IIa,ri Kishiin.

The petition further stated
Aiii J "  that in  w hatever m anner the aforesaid arhifcrators shall partition  and

’ allot the properties, cash, articles and bon d , ijara  (deeds), hviridis, decree ,
e tc ., shall be acceptable to  both  parties, and shou ld , for any reasons, 
they fa il t o  agree in  the p artition  of any piopevty the op in ion  o f  the
m ajority  shall prevail and tb.e partition, shall take effect accordingly.”

The arbitrators subsequently gave their award 
setting out therein details of pi,‘operties allotted to the 
plaintiff and the defendant ]:'espectively. They 
decided that the defendant ha.d concealed a sum of 
three lakhs and not over nine lakhs o f rupees as was 
alleged by the plaintiff, and to equalise the share of 
the plaintiff in the total asset, they directed the 
defendant to pay to him a sum of Rs. 98,773 odd. 
Certain objections were preferred by the defend a,nt to 
th.e award, but they were d.isa,llowed by tlie Subordi
nate Judge who directed the prepaivation of the finiil 
decree in accordance with, tlie award. Tlie defend,ant 
then moved this Court against the order o f the 
Subordinate Judge giving effect to the a;waj.‘d, but his 
a,pplication was dismissed. He has now preferred 
this appeal from the final decree passed by the leai'ned 
Subordinate Judge and the main question which has 
been argued in thi,s Court is wliether ;:in a,ppeaJ. lies 
from the decree.

Paragraph 16 [S) of the Second. Schedule of the 
Code of Civil Procedure provides—

“  Upon the judgment pronounced  accordin g  to the award a decree 
shnll follow, and no appeal sliall lie froiTi snc,h decree ext‘,6p(, in so f;ir 
as the decree is ii! excess of or not in aceordaiioo witli the award.”

Prima facie, therefore, no appeal can be entertai,ned 
from the decree pas.sed in the present suit. It is, 
Sowever, contended by Sir Manmatha Nath Muklierjee 
■who appears on behalf of the appellant that in the 
present case an appeal will lie, because in the first
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place the Second Schedule o f the Code of Civil Proce-
dure has no application to the facts o f the present rauhey
case; and, secondly, because the so-called award of the Lal ^
arbitrators^ was without jurisdiction and was, there- e J eu 
fore, in law no award at all. Lai..

As to the first point it is contended that the Fam. Ali, 
parties having agreed among themselves as to their 
respective sha,re in the properties to be divided, there 
was no longer any matter in difference between them 
so as to bring the case under paragraph 16 of the 
Second Schedule and the position o f the so-called 
arbitrators was not unlike that of a commissioner who 
is usually appointed for the partition o f properties 
in a suit for partition after the preliminary decree 
is passed. This contention is obviously untenable, 
because the compromise petition itself shows that all 
the differences between the parties had not been 
settled. Indeed, in the very preamble of the petition it 
is recited that the reference to the three persons named 
in the petition became necessary because many kinds 
o f harassment and monetary loss are involved in a 
dispute between the parties and it is not known how 
long the suit will be going on and what will be the 
result Evidently the parties were not agreed 
among themselves as to how the properties were to be 
divided, otherwise there would have been no necessity 
o f referring the question to the arbitrators. The 
expression the matter in difference between the 
parties ”  which has been used in paragraph 1  o f the 
Second Schedule is quite general and I have no doubt 
that it fully covers the present case. A s  to the dis
tinction between a commissioner and an arbitrator it 
has been clearly pointed o u t in  B o la n a th  R a y  r .  B a ta  
K r is h t o  R a y i} )  and I shall merely quote the following 
passage from the Judgment delivered in that case :

‘ ̂  The essential differense between a commissioner: 
appointed to effect a partition and an arbitrator 
appears to me to be that the former is an officer
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selected and appointed by the court., in wliose seiecticjn 
Eadhey the parties have not, as of right, any choice, whereas

' Lal the latter is a person selected by the parties in whose
EAra*T selection the court has no clioice. In the formei* case

Lal." the parties have expressed no consent to b.e bound by
r^7L Am j  decision of the commissionei.’ who is a.ppointed by

LI, = . Qoiirt...............and whose decision the parties may
challenge before the court passing a final decree. In 
the latter case they have expressed such consent and 
cannot challenge the arbitrator’s decision on questions 
o f law and fact except on the limited grounds men
tioned in the Second Schedule of the Code.”  Thus 
the first contention put forward on !)ehalf of the 
appellant must fail.

It is next contended that the present ca-se does not 
fall within the Second Schedule of the Code o f Civil 
Procedure at all because this Schedule is intended to 
apply to those cases only Vvdiere a, decree is ba,sed wholly 
upon the award of the arbitrators, whereas in the 
present case the final decree is based partly upon a 
preliminary decree and partly upon the award of the 
arbitrators. This contention must be Jiegatived on 
the short ground tha,t there is noth,i.n,g in the Ĉ ode to 
prevent the parties from referring the ma,tter in 
difference between them to arbitration at a,:ny stage of 
the suit and that it is not quite correct to say that the 
f̂inal decree which has been passed in tlie suit is not 
wholly based upon the award of the arbitra.tors. It is 
true that tlie parties agreed among themselves a,s to 
their respective sliares and tliis a.gi/eement was incoi'- 
porated in the preliminary decree but the division o f 
the properties which is the subjec-t of the final decree 
was wholly based upon the award o f the arbitrators.

Lastly it was contended that the award o f the 
arbitrators is void because they had no a,uthoi-ity to 
divide the cash which was* not produced before them. 
It is contended that the arbitrators had been autho
rised merely to divide those properties the existence 
o f which was admitted and they went beyond their-
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I ' a z i  A li, J.

jurisdiction in deciding that the defendants had con- 9̂̂®- 
cealed a sum o f tlpee laklis o f rupees. It appears 
that this was precisely one o f the points raised by the 
appeUant before this Court, in the Civil Revision to j. 
which reference has already been made, but it was 
overruled, it being pointed out that the arbitrators 
had been empowered not only to divide the properties 
but also to ascertain what was to be divided. It 
appears to us that the view which was expressed in 
that case is the only reasonable view which can be 
taken when the compromise petition i.s carefully read.
As I  have already stated, one o f the properties which 
the plaintiff asked the court to divide was cash 
amounting to about nine lakhs o f rupees. The com
promise petition does not suggest anywhere that the 
allegations o f the plaintiff in this respect were to be 
entirely ignored nor does it say that the arbitrators 
were to divide only such properties as were produced 
before them. On the other hand it recites that in 
whatever manner the arbitrators shall partition and 
allot the properties in c lu d in g  the cash shall be accept
able to both parties. I  do not think, therefore, that 
the compromise petition which is the basis o f the 
arbitrators’ authority imposed any such limitation 
upon the power of the arbitrators as to prevent them 
fTom trying to ascertain what was to be divided. This 
is quite sufficient to dispose of the contention put 
forward on behalf o f the appellant; but the legal 
aspect o f the matter must also be examined, inasmuch 
as the learned Advocate for the appehant argued upon 
it at some length and cited various authorities in 
support o f his confeention.

It appears that previous to the decision o f the 
Judicial Committee in G h u la m  K h a n  v. M ohfim m cid  
H a ssa n {^ ) i t  was held in a number o f cases that though 
a decree might be in accordance with an avvard, an 
appeal would lie from the decree i f  the award iipon 
which the decree was passed was invalid. This view.
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___however, has been abandoned by the majority o f the
P-vdhey' H igh Courts in India since the pronouncement o f the 

Lal Judicial Comniittee in that case. The Judicial Com-
Kaneu Tnittee dealing with section 522 which corresponded

i'41,. to paragraph 16 of the Second Schedule o f the Code
iw'ZL \ li j  Procedure observe as follows with reference to

"  ̂ ■ the concluding words of this provision which are to
the effect that no appeal shall lie from a decree passed 
upon a judgment pronounced according to a,n award 
except in so far as a decree is in excess o f or not in 
accordance with the award ;

“  Those words appear to be perfectly clear. 
Their Lordships would be doing violence to the plain 
language and the obvious intention o f the Code if  
they were to hold that an a,ppeal lies from a, decree 
pronounced under section 622 except in so far as the 
decree may be in excess o f or not in accordance with 
the award. The principle o f finality which finds 
expression in the Code is quite in accordance with the 
tendency o f modern decisions in this country. The 
time has long gone by since the courts o f this country 
showed disposition to sit as a court o f  appeal on award 
in respect o f  matters o f fact or in respect o f  matters 
o f law.”

It may be pointed out here that the Code o f Civil 
Procedure does take into account those cases where 
a'n award determines any matter not referred to 
arbitration and paragraph 14 o f the Second Schedule 
clearly provides that in such cases the Court may 
remit the award to the reconsideration o f  the arbitra
tor upon such terms as it thinks &t. In the present 
case the defendant did not ask the court specifically 
to remit the award or any part o f it to the arbitrators 
under paragraph 14, but it is pointed out that one of 
his objections to the award was that the arbitrators 
had gone beyond the scope o f  the reference in awarding 
a decree for Rs. 98,773-2-3. This objection, however, 
even if we assume it for the purpose o f this appeal to 
have been an objection under paragraph 14, was
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considered and overruled and the application made by 9̂®- 
tlie appellant to the High Court to revise the order of ’"’kTdhto 
the Subordinate Judge overruling his objection did not »
also s u c c e e d .  Then conies paragraph 15 which pro- 
vides, firstly, that the award remitted under para- Lal. 
graph 14 becomes void on the failure o f  the arbitrators 
to re-consider it; and, secondly, that an award may 
be set aside on certain grounds specified in that 
paragraph. The first part of the paragraph had no 
application to the case, as the award was never 
remitted to the arbitrators and the defendant d i d  not 
succeed in persuading the Subordinate Judge to set it  
aside under the second part o f the paragraph. 
Paragraph 16 says—

“  W h e r e  th e  C o u r t  sees  n o  c a u s e  to  r e m it  t i e  a w a rd  o r  a n y  o£ 
t lie  m a t t e r s  r e fe r r e d  t o  a r b it ra t io n  fo r  r e c o n s id e ra t io n  in. tlie  m a n n e r  
p r o v id e d  in  p a r a g r a p h  14 a n d  w h e r e  th e  Courfc h a s  re fu se d  a n  a p p li
c a t io n  m a d e  to  i t  t o  s e t  a s id e  an a w a rd , th e  C o u rt  sh a ll p r o c e e d  to  
p r o n o u n c e  ju d g m e n t  a c c o r d in g  t o  th e  a w a r d .”

In  the present case the court below followed the 
course clearly indicated in this paragraph and pro
nounced a judgment according to the award. It 
follows, therefore, that under clause (^) o f this para
graph, in order to determine whether an appeal lies 
from a decree based upon a judgment so pronounced, 
all that is to be ascertained is whether the decree is in 
excess o f or not in accordance with the award. Here 
it is not disputed that the decree is in accordance with 
the award but it is contended that the award itself is 
in excess o f the powers conferred upon the arbitrators.
It appears to me in these circumstances that no appeal 
lies from the decree and I am fortified in this view by 
several decisions of this High Court and other High 
Courts o f this country. Sir Manmatha _ Nath 
Mukherjee referred us to the decision o f  a Division 
Bench o f the Calcutta High Court i n  B u t ga G lm m n  
D e b  N a th  v. G a n g a d M f  l^ eh  in which it  was
held that there is a distinction between an  ̂ award 
which is irregular and an award which is
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__1938. aiid tliat where tlie decree is based upon an
Eadhey award which is without jurisdiction, the decree is

Lai really based on something which is not an award.
fanku That case, however, has not been followed by the other

Lal. High Courts and with great respect to the learned
F\zt ajt j  who decided it I am unable to agree to the

AZL M, ■ p|.oposition enunciated therein. The expressions 
‘ ' void and without jurisdiction ”  are sometimes used 
ill a loose sense as bearing the same meaning âs the 
terms “  invalid ”  and “  illegal But in whatever 
sense they may be used I think that there is ample pro
vision in paragraphs 14 and 15 of Schedule I I  o f the 
Code of Civil Procedure to enable the court to which 
the award is submitted to ref use to give effect to the 
award if in its opinion it is either void or invalid or 
illegal. If, however, the award is accepted, it means 
that, in the opinion of the court it is neither void nor 
invalid and the legislature does not appear to have 
intended that the opinion of the court should be chal
lenged in appeal. Paragraph 16 merely gives effect to 
the principle o f finality o f awards and the intention of 
the legislature evidently is that an award should be 
subjected to the scrutiny o f one court only, namely, the 
court through whom reference is made to arbitration 
arid not that court and an appellate court. I  would 
thus prefer to follow the decisions o f our own court 
which seem to be in consonance with the decision of 
the Judicial Committee as well as the plain language 
of paragraph 16 o f the Second Schedule o f  the Code 
of Civil Procedure.

I would, therefore, dismiss this appeal with 
costs. Hearing fee ten gold mohnrs,

V arma, 0 .— I  agree.

The contention on behalf o f the appellant against 
the decree is not that the decree is in excess o f or not 
in accordance with the award but that the award 
itself is defective in some of the ways pointed out by 
Sir Manmatha Nath Mukherjee. Firstly, he contends 
tha.t the arbitrators had exceeded the powers that were
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conferred upon them, because although the plaint 
referred to the property ascertained and unascertain- riditey 
ed, the petition o f compromise did not refer to the 
unascertained portion o f the property. Now, reading kactai 
the various documents in connection therewith, name- Lal.
ly, the petition o f compromise and the preliminary j
decree passed thereon, it is clear to me that even the 
unascertained cash was included because when the 
arbitrators were to divide the property between the 
brothers all the properties could not be known to the 
arbitrators from the very beginning and they had to 
ascertain as to w h a t the p ro p e rt ie s  were which they 
were to divide. Moreover, the defendant raised this 
point before the court below. The petition of objec
tion shows that they wanted to question (though not 
very clearly but in a round-about way) the authority 
o f the arbitrators to give an award with regard to the 
property not ascertained by them. But that objection 
was disallowed. That is to say, even if  we assume 
that there was a petition under paragraph 14 o f the 
Second Schedule o f  the Code o f Civil Procedure, that 
petition was rejected and then comes the mischief o f 
paragraph 16 o f the Second Schedule— that after a 
petition under paragraph 14 is rejected, a judgment 
must follow and a decree passed thereon and when 
that decree is passed, then, unless the party question
ing the decree can show that the decree is in excess o f 
the award or not in accordance with the award, he 
has no right o f  appeal. About the other point that 
this is not a decree passed entirely upon the award, it  
is clear from the materials before us that although 
a large number o f docuinents had to be re fe rre d  to, 
it is really a decree based on the award.

I  agree that no appeal lies in this case.

*A.f'peaX d ism isse d .

h  K .
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