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the plaintiff, after the hearing of the suit had been
completed, in which he alleged that Lakshman Rai had
filed an affidavit of service at an earlier stage of the
proceedings. Manbharan Rai’s affidavit was for
the purpose of inducing the court to call for this
affidavit of service. The application was rejected
and, therefore, the defendants had no occasion to
controvert the allegation made in it. The Court below
was not entitled in a suit to take evidence by affidavit.
If it was necessary to securc the plaintiff’s evidence
with regard to any point, the other side was entitled
to cross-examine.

The result of this appeal, therefore, is that with
regard to items 1422, 1425 and 3562 the decree of the
Jourts below is set aside and the plaintifi's suit is
dismissed. With regavd to the other two items,
namely, 1276 and 3565, the plaintiff claims in these a
one-fourth share which he seeks to partition and to
that extent his suit sncceeds and the appeal with
regard to those two items is dismissed. The parties
will bear their own costs throughout.

Harries, C. J.—1T entirvely agree.

Appeal allowed in pars.
8. A K.

APPELLATE CIVIL.
Before James and Chalterji, JJ.
SREDL SRERE RAMCHANDIERJIT

v.

HEM CHANDRA SINGH.®

sengal Tenancy Act, 1885 (det VIIT nf 1885), sections
86(6) -and 167—landlord purchasing under o rent decree,
whether bound to annul encummbrance——seetion 86(6), whether

* Appeal from Appellate Decree no. 287 of 1987, from a decision
of Babu Jadunath Sahay, Additional Subordinate Judge of Bhagalpur,
dated the 16#h July, 1936, offirming a decision of Babu Ramchandra
Misra, Munsif at Bhagalpur, dated the 31st Tanuary, 1985,
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applies to non-transjcrable oceupuwnoy holding—DBikar Tenancy
Act, 1885 (et V111 of 1885), sections 26-I and 26-N, whether
protect o mortgaeyee.

Section 8G(6) of the Beongal Tenancy Act, 1885, does not
apply to a non-transferable occupancy holdmﬂ

A purchaser under a rent decree ws such is bound by an
encumbrance which te hag not annulled uoder section 167
of the Bengal Teu.muy Act, 1885, bhut if the purchaser
happens to bo the landlord, he, in Lis capacity a3 landlord,
is entitled 1o disregard the encumbrance if not made with
his consent, and may ftike possession ol the purchased holding
and may successfully maintain it in opposition to the claims
of the encumbrancer.

Hargobind Das v. Bamchandre Jha(t), Badlu Pathak
v, Sibram Singh(2) snd Sowrendn Mohan Sigh v. Kunjbihari
Lal Mander(3), followed.

Sections 26-B and 26-N of the Bihar Tenancy Act, 1885
(since repealed by Bihar Act XI of 1938), which in terms apply
to transters by sale, exchange, gift or will do not apply to
mortgages and cannot, therefore, protect a mortgagee.

Appeal by the plaintiffs.

The facts of the case material to this report ave
set out in the judgment of Chatterji, J.

Chundeshwar Prasad Sinha, for the appellants.

S. M. Mullick and Nitai Chandra Ghose, for the
respondents.

CraTTERI, J~—This is a second appeal by three
Hindu deities replesented by their shebait, Ramesh-
war Prasad Singh, who brought a suit under Order
XX1, rule 103, of the Civil Procedure Code. The
dlspute relates to an area of 33 bighas 13 kathas out
of a nakdi jote which belonged to the defendants
second party. They executed a sudbharna bond,
dated the 14th June, 1921, in respect of the disputed

(1) (1926) I. T. R. 6 Pat. 985.

(2) (1927) 1, L. R. 7 Pat. 155.
(8) (1928) T. L. R. § Pat. 439,
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33 bighas 13 kathas in favour of the plaintiff. In
1930 the defendants first party who are the landlords
of the holding brought a suit for rent against the
defendants second party, describing the holding to be
of 36 bighas 7 kathas 3 dhurs, and obtained a decree
n execution of which they purchased the holding and
took possession of it on the 18th May, 1932. The plain-
tiffs then filed an application under Order XXI, rule

Coat=IL 100, of the Civil Procedure Code but it was dismissed

on the 16th January, 1933. Thereupon they brought
the present suit on the 15th January, 1934. Their
main allegations were that the decree for rent
obtained by the defendants first party was a money
decree because the suit was brought in respect of a
portion of the holding, the area of the entire holding
being 38 bighas 1 katha 3 dhurs, and all the tenants
interested in the holding were not made defendants in
the suit. They further asserted that even if the
decree was a rent decree their encumbrance not having
been annulled under the provisions of section 167 of
the Bengal Tenancy Act, the defendants first party
as purchasers had no right to dispossess them.

The main defence in the suit was that the
sudbharna bond of the plaintifls was not a bona fide
transaction and that the decree in question was a rent
decree, the suit heing in respect of the entire holding
and against the entire body of tenants. It was
alleged that though the previous area of the entire
holding was 38 bighas 1 katha 3 dhurs the raiyats
surrendered two plots of the holding, namely, plots
54 and 373, having an area of 1 bigha 14 kathas, in
1331 and since then the landlords were in khas
possession of those two plots. The area of the holding
was thus reduced to 36 bighas 7 kathas 3 dhurs and
it was for this area that the rent suit was brought.

The learned Munsif who tried the suit dismissed
it holding that the decree in question was a rent
decree because the claim was for an entire holding
and all the tenants interested in the holding were
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made defendants in the suit. On the question
whether the sudbharna bond of the plaintiffs was a
hona fide transaction he found in their favour. On
appeal his decision has been affirmed by the Addi-
tional Subordinate Judge. Hence this second appeal.

The first point raised on behalf of the appellants
is that the decree for rent was a money decree. The
first ground urged in support of this contention,
namely, that all the tenants interested in the holding
were not made defendants in the suit is concluded by
the concurrent findings of fact. Both the courts
below have found that all the persons who were
recorded in the landlord’s books were made parties to
the suit. That being so, the plea that the suit was
not brought against the entire body of tenants raust
fail.

On the question whether the suit was in respect
of a portion of the holding it has also been found by
the courts below that at the time of the suit the area
of the holding was 36 bighas 7 kathas 8 dhurs and
the suit was for the rent of this holding. The pre-
vious area of the holding of course was 38 bighas
1 katha 3 dhurs, but in 1331 the raiyats surrendered
the plots 54 and 373 comprising an area of 1 bigha
14 kathas and this has been found by both the courts
below. The learned Advocate for the appellants,
however, coutends that the two plots 54 and 373 being
included in their sudbharna bond, there could be no

valid surrender in respect of those plots without their

consent. In support of this contention reliance is
placed on section 86, clause 6, of the Bengal Tenancy

Act. 'The learned Subordinate Judge has found that.

since the surrender in 1331 the landlords have been
in possession of the surrendered plots 54 and 373 and
the plaintiffs never raised any objection to their
possession, The learned Subordinate Judge has
therefore held that there was implied consent of the

plaintifis to the surrender. Apart from this fact,
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section 86, clause 6, of the Bengal Tenancy Act does
not, in my opinion, seem to apply to a non-transferable
holding. Though the section speaks in general terms
of a holding it has to be read with the other provisions
of the Act. Occupancy holdings in the absence of
proof of any custom to the contrary are presumed to
be non-transferable. Suppose a raiyat after mort-
gaging his holding surrenders 1t without the
mortgagee's consent to his landlord who comes into
possession ; the mortgagee then sues upon his mortgage
and ohtains a decree in execution of which he pur-
chases the holding and seeks to obtain possession.
The landlord unless he has given his consent to the
purchase is entitled to ignore 1t altogether and though
he might have come into possession on the strength of
an invalid surrender he can successfully resist the
purchaser’s claim for possession. The purchaser
cannot force himself upon the landlord as his tenant
without his consent. If this is the position of the
mortgagee, how can he claim that the surrender could
not be valid unless it was made with his consent?
Thus section 86, clause 6, would obviously he of no
avail to him.

The next contention on behalf of the appellants
is that their encumbrance, not having been annulled
under the provisions of section 167 of the Bengal
Tenancy Act, is effective and hinding against the defen-
dants first party who are the purchasers under the rent
decree, Tge answer to this contention is that the
defendants first party are themselves the landlords
and they need not have annulled the encumbrance.
Indeed section 167 by its terms ddes not exclude a
landlord-purchaser but the section has to be read in
accordance with the general provisions of the Act.
In the case of a non-transferable holding, as I have
already pointed out, the. mortgagee cannot hy
enforcing his rights under the mortgage claim posses-
sion from the landlord unless he has recognised him
as his tenant. Of course a purchaser under a rent
decree as such is bound by an encumbrance which he
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has not annulled under section 167 of the Bengal
Tenancy Act, but if the purchaser happens to be the
landlord he, in his capacity as landlord, is entitled
to disregard the encumbrance, if not made with his
consent, and may take possession of the purchased
holding and may successfuily maintain it in opposl-
tion to the claims of the encumbrancey. The view I
take is in accordance with the decisions of this Court
in Hargobind Das v. Ramchandra Jha(l), Badiu
Pathak v. Sibram Singh(®) and Sourendre Mohan
Singh v. Kunjbihari Lal Mander(s). The learned
Advocate for the appellants contends that these deci-
sions are no longer good law because under the
amended provisions of section 26 of the Bihar Tenancy.
Act of 1934 all occupancy holdings have been made
transferable. The relevant clauses of that section
are 26-B and 26-N. Section 26-B ruus as follows :—

“ (1) An occupancy raiyat shall have power to transfer his occu-
pancy holding or any portion thereof, together with the right of
occupancy therein, by sule, exchange, pgift or will, but, except as
provided in sub-section (2), no such transfer shail be valid against the

landlord unless he liag given, or is deemed under section 26-F fio have
given, his consent thereto.”

Section 26-N runs as follows:

“* Tivery person oclaiming an interest as landlord in' any holding
or portion thersof shall he deemed to have given his consent to every
transfer of such holding or portion by sale, exchange, gifti or will made
before the first day of January, 1923, and, in the case of the transfer
of a portion of a holding, to have accepted the distribution of the rent
of the holding as stated in the instrument of transfer, or if there is
no such ingtrument, as settled hetween the transferor and the
transferee.”

These sub-sections by.their terms apply to transfers
by sale, exchange, gift or will. They do not apply
to mortgages and, therefore, do not protect the plain-
tiffs who are sudbharnadars. It may, however, be
said that when a mortgage is followed by a sale in
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(1) (1926) L. L. R. 6 Pat. 935.

@) (1927) I. L. R. 7 Pat. 155.
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sale may be treated on the same footing as a voluntary
“sale and would therefore come within the purview
of section 26-B. Assuming for a moment that this
view is correct, it does not hold good with regard to
usufructuary mortgagees. The plaintiffs are usu-
fructuary mortgagees and they claim to have been in
possession of the mortgaged lands till they were
dispossessed by the landlord-purchasers. Even under
the amended provisions of the Bihar Tenancy Act
their claim cannot be enforced against the landlord.

There is another aspect of the case. The plain-
tiffs as usufructnary mortgagees were liable to pay
rent of the mortgaged ploperty which formed the
major portion of the holding. They did not pay the
rent and for the arrvears, the bulk of which was
payable by them, the rvent suit was brought. Rent
15 a first charge on the holding and the holding having
been sold 1n execution of the rent decree, 1t is now too
late for the plaintiffs to assert their right as
encumbrancers against the landlord-purchasers

There is no substance in any of the contentions
raised by the appellants and I would dismiss the
appeal with costs.

James, J.—I agree.
Appeal dismissed.
8. A, K.

REVISIONAL CIVIL.

Before Khaja Mohamad Noor and Dhavle, JJ.
HALUMAN PRASHAD MAHASIVPTI
v.
PURAN TATMA.*

Bihar Tenancy Act, 1885 (Act VIII of 1885), section
7d—Lkathiari, whether is an’ abwab—landlord, when entitled
to kathlan-—abwab meaning of.

#Civil Revision no, 884 of 1938, {from an order of Babhu Jugannath
Lall, Munsit, 20d Court, Madhubani, dated the $0th April, 1938.



