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Code of Giml Procedure, 1908 {Act V of 1908), section 
66— p la in tifs  claim hosed on allegation that amtion- 
piroliase ivas made by him jointly with certified purchaser— 
suit not against certified purchaser—section, ivhether operates 
as a bar. ‘

Section 66, Code of CiYil Procedure, 1908, operates tis a 
l)ar to a claim by a person who alleges that the actual pur
chase was either on behalf of himself exclusively or of himself 
jointly with the certified purchaser, whether the purchase is 
alleged to be in execution of an express agreement, or other
wise. The fact that the principal claims only to have provided 
a part of the purchase money and to be entitled to only a 
share in the property purchased does not roake any difference 
in principle.

Bish’un Dayal v. Kesho Prasadi^), followed.
Bikram 'Ahir v. Lala Lajpati Lal(^), not followed.
Held, further, that section 66 \vould be a bar even if the 

suit is not brought against the certified purchaser, so long as 
the success of the plaintiff in the suit depends on proof of 
the alleged agreement.

Appeal by the defendants.
The facts o f the case material to this report are 

set out in the judgment o f Agarwala, J.
H a re s J m a r  Pr^asad S in h a , for the appellants.
E a r in a n d a n  SingJt, for the respondents.
A garwala, J.-~This appeal by the defendants 

arises out of the following facts. Lakshman Eai
* Appeal from Ajjpellate Decree no. 117 of 1938, from a decisipn 

of, Babii Bijay Krishna Sai'kair, Subordinate Judge of Gtapxa, dated 
the 14tli June, 1987, Hiodifying a decision of Babii Bftffinapdto Prasad,̂ :̂ 
Munsif, First Court, Ohapra, dated' tlie 26tli Mareli, 1986, ■

(1) I. L. E. [19373 All, 113.
(2) (1920) 62 Ind. Cas., 720. : ^



1938. o]3tained a money decree against Hira Sail. In 
Shiya execution o f that decree he put up to sale five items 

Shankar o f property wliich belonged jointly to his judgment- 
debtor and the latter’ s brother. Two items, namely 

Manbhara-n nos. 1276 and 3565 were purchased by Manbharan Eai 
and the remaining three items nos. 1422, 1425 and 

Agarwala, 3562 were purchased by Lakshman Eai. Each of 
the auction-purchasers obtained possession of the 
items purchased by him, respectively, jointly with the 
brother'of the judgment-debtor. Subsequently a. suit 
was instituted for partition as against the brother o f 
the judgment-debtor, purporting to be a suit by 
Manbharan Rai and Lakshman Rai, the two auction- 
piirchasers. Defendant no. 1 pleaded, inter alia, that 
Lakshman Rai was not in fact a party to the suit 
and that Manbharan Rai had no rights in those item.s 
o f property which had been purchased by Lakshman 
Rai. Lakshman Rai also filed a petition supporting 
this plea o f the defendant. He alleged that his name 
had been fraudulently used as a plaintiff in the suit 
and he had nothing to do wdth it. The plaintiff 
Manbharan Rai, on the other hand, affirmed that 
there had been an agreement between himself and 
Lakshman Rai that any of the properties to be put 
up to sale in execution o f the money decree which 
should be purcha-sed by either o f them should be held 
on behalf o f both of them by the purchaser. It is on 
the strength of that agreement that he claims parti
tion. The claim is met by the bar o f section 6 6  o f 
the Code of Civil Procedure. As was pointed out by 
a Division Bench of the Allahabad High Court, in 
a case where the facts Avere indistinguishable from 
the facts o f this case, B is h a n ' D a y a l v. K e sh o  
P ra s a d i}) , that section is a bar to a suit where a 
partnership or agreement is entered into between two 
persons to purchase property at an auction execution 
sale wdth funds contributed by both in the name o f 
one person only.

(|.) I. L. E. [1937] All. 113,
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The plaintiff-respondent relies on the decision of 
a single Judge o f this Court, B ik ra m  A l i i r  v. L o la  
L a jp a t i  L a l(^ ), in which it was held that section 6 6  Shanuai 
does not take away the jurisdiction o f the Civil Court 
to deal with a cause of action based on a contract manbhak.i 
between the parties and on the equities arising out 
o f  that contract. I f  that decision is in fact contrary ag<\rwal 
to the decision of the Division Bench o f the Allahabad J. 
H igh Court already referred to, I respectfully dis
agree with it. To me it seems that the section 
operates as a bar to a claim by a person who alleges 
that the actual purchase was either on behalf of him
self exclusively or o f himself jointly with the certified 
purchaser, whether the purchase is alleged to be in 
execution o f an express agreement or otherwise, for 
it is clear that no benami purchase can ever be other
wise than as the result of an agreement of some sort 
between the principal arid the benamidar; nor does 
the fact that the principal claims only to have pro
vided a part o f the purchase money and to be entitled 
to only a share in the property purchased make any 
difference in principle. In my view, therefore, the 
section is a bar to the present suit. But it is con
tended by the learned Advocate for the plaintiff that 
this is a suit not against Lakshman Rai, the certified 
purchaser o f three o f the items o f the property, but 
defendant no. 1. W ith regard to the three items of 
property purchased by Lakshman, the plaiiitiff 
admittedly has no title at all unless he can establish 
that Lakshman purchased on his behalf, so that in 

, that event he would not be entitled to succeed in this 
suit for partition against defendant no. 1 ; and if he 
does rely on that agreement, as I have alrea,dy 
indicated, section 6 6  bars the suit.

The learned Advocate 'sought to rely on the 
finding o f the appellatevcourt that Lakshman Bai was 
in fact a party to the suit. That finding was based 
on a statement in an affidavit filed by Manbharan Rai,

^  ’ (i.) (19̂ 0). P  :pas. 72Q,

VOL. XVIII.] PATNA SERIES. 183



184 THE INDIAN LAW REPORTS, Fy OL. XVIII.

1938.

SfpVA

J.

the plaintiff, after the hearing of the suit had been 
completed, in which he alleged that Lakshma,ii Eai had 

Sh-'uskar filed an affidavit of service at an earlier stage o f the 
proceedings. Manbharan R ai’ s affidavit was for 

Mâ bhakan the purpose of iiidiicing the court to call for this 
affidavit o f service. The application was rejected 

Agaiiwala, and, therefore, the defendants had no occasion to 
controvert the allegation made in it. The Court below 
was not entitled in a suit to take evidence by affidavit. 
I f  it was necessary to secure the plaintiffs evidence 
with regard to any point, the other side was entitled 
to cross-examine.

The result of this appeal, therefore, is that with 
regard to items 14-22, 1425 and 3562 the decree o f the 
Courts below is set aside and the plaintiff’ s suit is 
dismissed. W ith regard to the other two items, 
namely, 1276 and 3565, the plaintiff cla,ims in these a 
one-foiirfch share which he seeks to partition and to 
that extent his suit succeeds and the appeal with 
regard to those two items is dismissed. The parties 
will bear their own costs throughout.

H a r r i e s , C. J .— I entirely agree.

A p p e a l a llo w ed  in  f a r t .
s. A. 3C.

1958.

'!^ovember,
1(}

APPELLATE CIVIL.
Before Jameii and G hafterji, JJ.

SRBE SREB EAMCHAMDERJI

V.

HEM ch :a n d r a

Bimgal Tenancy Act, 1885 (Act VIIT nf 1885), sections' 
S>&{6) and 167— Undlord piijcliasing under a rent decree, 
ivhefJier bound to annul e/nGumhnmcc--section S6{6), whether

* Appeal from Appellate, Decree no. 237 of 1937, from a decision 
ol Babu JadimatiTi Sahay, Additional Suhordiuate Judge of Bhagalpur, 
dated tbe 16tli July, 1936, affirming a decision of Babu Ra.mchaiidra 
Misra, Mimsif at Bhagalpur, 'dated the 31st Jamiary, 1935.


