
So far as the accused nos. 2 to 5 are concerned, 9̂39, 
tliey can safely be convicted on tlieir own confessions xSi?-" 
supported as they are by the discovery of the Empkhok 
material objects. ’

So far as the accused no. 1 is concerned, the 
material against him is ample. There can he no moS mmad 
doubt that the deceased was murdered on the night wooE,‘i. 
in question. She was seen alive in the evening.
The condition of the dead body with lobes of ears 
cut off and the condition in which the house was 
found, leaves no room for doubt that robbery was 
committed along with murder. Then some pro­
perties o f deceased which have been sufficiently 
identified were practically produced by the accused 
no. 1 and he must be taken to have been in possession 
o f them. One may, therefore, safely presume under 
section 114 of the Evidence Act (the illustrations are 
not exhaustive) that the accused no. 1 was either in­
volved in the murder and robbery or, at any rate, he 
received the stolen property knowing it to be the pro­
ceeds o f  the robbery. Having come so far, the little 
aid taken from the confessions proves the guilt of the 
accused no. 1 beyond any doubt.

' h  K. ' ; ,
A f f e a l  d ism isse d .

APPELLATE CRIMINAL.
Before I^azl All and AganoaJa, JJ.

MUKGI MDNDA 1938.̂ /
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KINO-EMPBEOE.*:^ V
Penal Gode; I860 (Act X L V  (yf IBQO) ;  Uoiiom  ^  

SOO— murder— aGeased killing faramour of a mom.m /wi£h 
whom he carried on Mng ue - —b d i h t o g c A ' a e r —

*Deatli reference no. 24 of 1938, with Gi'imjnal Appeal no- 160 of 
1938. Reference made by, and appeal agriinsfc the decision of, T. Luby,
Esq., I .e .s .. Judicial Commissioner of Chota Nagpur, dated the. 28tli 
July 1938.



1 9 ® . grave provocation, whether can be pleaded— nature of provo-
’ nation oontem'plated by first exception— direM evidence of acts

Mi'n̂ a of the accused sufficient to disclose his intention—question of
Kinc- '^notive, whether material—section 34, application of.

The provocation which is mentioned in the first exception 
to section 300 of the Penal Code, 1860, is somethiDg' which 
is recognized as provocation in law and not merely something 
which aronses the- uncontrollable anger of a particular 
indi^idaal.

A man in love with woman who has repulsed his suit 
might be so angry as to lose control of himself at the sight 
of her engaged in sexual intercourse with another, but if he 
kills one or both of them, he cannot plead grave provocation 
in mitigation of his offence. The law that when a husband 
discovers his wife i,n the act of adultery and thereupon kills 
her, he is guilty of manslaughter and not of murder, has no 
-application where the woman concerned is not the wife of the 
accused but a woman with whom the accused has been 
carrying on an intrigue sanctioned by tlie custom of the 
community,

King v. PalmerC^), 'and. Emperor v. Dinahandhu 
Ooriya(^), relied on.

Kota Pofharaju, In  dissented from.

For the application of section 34 of the Penal Code, 1860, 
the question of motive is not niaterial v/here there is direct 
evidence of the acts of the accused and the acts themselves 
are ^̂ ufficient to disclose the intention of the actor.

Satruglian Patar v. Emperor(^) and Maung Giji v. King-  ̂
Ernperor(S), distinguished. ^

Reference under section 374 o f the Code o f 
Criiiiinal Procedure, 1898.

The facts o f the case material to this report are 
set out in the judgment o f Agarwala, J.

G anesh S h a rm a , for the.appellant.
(^(IGIsTTk. b.~m. ^

(2) (1929) 124 Ind. Cas. 818, 
f8) (1031) 85 Law Weekly, 141.
(4) (1919) 60 Ind. C a s .  037.
(5) (1923) I. L. R. 1 Rang. 890,
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'Assistant Gomrnment Admcate, far the Crown. __
A g a r w a l a , J.-~This is a reference iiiider MxjEGi 

section 374 o f the Code , of Criminal Procedure, by 
the Judicial Commissioner of Chota Nagpur, for 
confirmation o f  the sentences o f death passed on 
Murgi Munda (aged 25) and Clangu Munda (aged 24), 
both o f village Knrunga, for the murder of Gansa 
Munda (aged 20) of village Keora, six miles from 
Kurunga.

On the occasion of the last Sarhul festival, i.e., 
on the 8th o f April, 1938, there was a village dance 
held on a hill adjacent to village Behonda. In the 
evening this dance was continued at the Akhara o f 
the village. As appears to be customary in that part 
o f  the country, it was attended only by the young 
people o f the village, the elders being engaged in 
entertaining each other at their homes. Many of the 
young girls who were present at the dance at the 
Akhara have been examined as witnesses in this case, 
and from their evidence it appears that among the 
youngmen who were present were the two accused and 
the deceased Gansa Munda. A t some time in the 
evening Gansa Munda left the Akhara, and after an 
interval o f time not specified, two girls— Randai 
(p. w. 3) and Gangi (p. w. 4)— also left for the 
purpose o f going to their respective homes to have 
their evening meal. On their way they met Gansa, 
who proposed to Eandai that he should go to her home 
and smoke. She told him that there was no tobaBco 
left, and eventually she and he went off together to 
the Jojohansa jungle. For what happened after 
that we have only the statement o f Eandai, supported 
by circumstantial, evidence.

Before dealing with this statement and  ̂the 
evidence it is desirable to make a few observations; 
with regard to the parties concerned. The witnesses 
in this case are Mundas, .and they have spoken  ̂with 
extreme candour about a custoni which prevails in 
their community. It  appears that it is customary for 
munarried girls to cohabit with immarried men, and

VOL. XVlIIo] PATNA SERIE’l  lO'g



9̂̂ - that the only obligation this entails is that the man is
Mvnai expected to marry any girl who becomes pregnant
Munda by him. In village Behonda the scene o f these 
King- meetii.gs is Jojohansa jungle, which lies a few

Emperor, hundred yards outside the village. Gansa Munda,
agarwala, the deceased, was the brother of the daughter-in-law 

of Charan Munda (p. w. 1) the Mimda o f village 
Behonda. Previously he used to work for the Munda. 
While he was so employed, he carried on a love in­
trigue with Randai o f the same village. Two yea,rs 
ago Gansa Munda left Behonda and took up his 
residence at village Keora. From that time Randai 
transferred her favours to Murgi Munda, the 
accused; but she has deposed that Gansa Munda was 
in the habit of visiting the village, and that whenever 
he did so she used to cohabit with him in the jungle.

I will now revert to Randai’s account o f what 
happened on the evening o f the 8th o f A pril when 
she and Gansa went to jungle. She said that by the 
side of a footpath under a Char tree, Gansa prepared 
a bed of leaves and twigs and that thereupon they 
had sexual intercourse. A fter that they fell asleep 
in each other’s arms. Later in the night she awoke 
to find Murgi pulling her away from Gansa. He 
slapped her and kicked her. She noticed that the 
accused Gangu Munda was at this time engaged in 
pressing the neck of Gansa Munda with his hands. 
A fter pulling Randai away from Gansa, Murgi 
Muirda then picked up a large stone and struck 
Gansa’s head with it three or four times with the 
result that he died. The two assailants then took the 
girl some little distance away and under pain of death 
extracted from her an undertaking ®that she would 
disclose to no one what she had seen. The two men 
then tied Gansa’s body with his own cloth to a branch 
of a tree, which was found lying nearby and carried 
him to the field o f Balga which was partly under 
water. There they buried the body while the girl sat 
on the ridge o f the field looking on. A fter this the 

two men washed their hands and feet in a water
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channel and Gaiigu set ol! in the direction of Behonda 
and Murgi towards his house, with the girl. Murgi^'iS^J^r''' 
carried the pole for a part of the way but threw it 
away at Karipiri-tanr. According to the girl they Krac- 
reaclied M urgi’ s house at Kiiruiiga after midnight.
When they arrived there, they found that Samu agaewma 
Munda (p. w. 2) was also there. The girl stayed at J'
Murgi M unda’s house for the next three or four 
days, i.e., Saturday, Sunday, Monday and Tuesday 
morning. On the morning of Saturday Gangu 
arrived and had a talk with Murgi. While she was 
there she was warned twice by Murgi not to disclose 
what she had seen on Friday night. On Tuesday 
morning a police constable arrived at M urgi’s house.
M urgi was n o t there  at the time as he was paying a 
visit to a Lohar. The constable took charge of 
Randai. Then they went and fetched Murgi and 
Gangu and after that all three persons were produced 
before the Sub-Inspector who was at Behonda, where 
the girl made a statement. The girl then took the 
Sub-Inspector to the Char tree where he noticed the 
bed of leaves and twigs and marks o f struggle. Five 
yards from the tree he found blood on the ground and 
on leaves and stones. The girl pointed out the place 
in Balga's field where the body of Gaiisa had been 
buried, and also the branch to which the body had been 
tied and which had been discarded at Karipiri tanr. 
Although decomposition had set in, the girl and the 
villagers with the Sub-Inspector had no difficulty in 
identifying the corpse o f Gansa Munda. The Sub- 
Inspector shewed a hair-pin which Randai said was 
hers.

This, as I  have already said, is the only direct 
evidence we have of what transpired in the Jojohansa 
jungle on the night that Gansa Munda niet his death, 
and the witness who has given this statement has told 
her story with a frankness and downrightnessj which 
is extremely impressive even ŵ  ̂ read in print.
The learned Jiidicial Commissioner who had the 
advantage o f hearing the witness make the statement
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was equally impressed both lier stoiy and by lier 
Mimoi maimer o f telling it. Even in the absence, therefore^

, mtjnda corroboration o f it, it would be extremely
King- difficult to discard this statement» more particularly 

E5\rpF,R..R., fcliere is absolutely no motive for her to implicate 
Acjabwala, the two appellants falsely. She admits, and there is 

other evidence to tlie same eifect, tliat both the appel­
lant Murgi ]\Iu,nda and the decea:Sed Gansa Mmida 
were her lovers. Although on tlie night in question 
it was Gansa '^lunda whom she accompanied to the 
jungle, her regular lover (if one nia.y use the term) 
was at that time— and had been for tvfo years— Murgi 
Munda. There had been, no quarrel or dissension
between them. Nor is there any evidence that the
appellant Gangu Munda had incurred either the anger 
or dislike o f Randai, or o f any other villagers so that 
there is no apparent motive for her to implicate him 
either.

Having thus given Ilandai’s account of what 
happened to her and Ga,nsa while they were in the 
jungle, it is necessary to refer to what went on in 
the village on the evening o f the 8th of A pril and 
on the subsequent days, and for that purpose the 
most comprehensive evidence is that o f the Munda 
o f the village (p.w. 1). He says that on Saturday 
morning, when it was found that Gansa and Randai 
were missing, it was assumed that they had eloped. 
In the afternoon, however, the Munda’s son Runka 
fp.w. 9), who had been in the Jojohansa jungle and 
had returned from there, told him that he had seen 
blood marks on a bed o f leaves under a Char tree. 
The Munda thereupon sent his daughter-in-law,, 
Hisi, to inquire whether Gansa* was at Kudapiri 
where her sister lives. He sent his son Binrai and 
others to Keora to inquire whether Gansa was there. 
A ll o f these people returned on Sunday morning 
without having found Gansa. The chaukidar was 
then sent for and shown the blood marks under the 
Char tree. They found there a broken necklace o f 
seeds, which had belonged to Gansa, and they also
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noticed a hair-pin wMcli was subsequently }3icked up 
and given to the Sub-Inspector and shown by him to M u e g i

Eandai, who said it was hers. The Munda then 
summoned the young men and women o f the village kS g-
and asked  ̂them what they had seen Gansa and 
Randai doing on Friday night, and he was informed agarwala, 
by them that G-ansa and Bandai had left the Akhara 
separately and that afterwards the two appellants,
Murgi and Gangu, had inquired where Randai had 
gone. This information, coupled with what had 
been found under the Char tree, led the Munda to 
conclude that either Gansa or Randai or both o f 
them had been murdered. He, therefore, in the 
company o f some of the villagers and the chaukidars 
set out for Tamar police-station, which is 30 miles 
from Behonda, taking with him the necklace and the 
hair-pin. They arrived at the thana on the morning 
o f Monday, the 11th o f April. The Assistant Sub- 
Inspector recorded the first information on the state­
ment o f Mangal chaukidar (p.w. 10). While this 
party was at the thana, another chaukidar, Soma 
Bhagta (p.w. 14) arrived th^e. He also had been 
shown the blood marks under the Char tree on 
Sunday and had discovered a trail o f blood which 
began on the jungle path, not far from the Char tree, 
and led up to the field o f Balga. He had noticed the 
water in the field was blood-stained, and had gone 
to the thana to report these facts. His statement 
was recorded in the form of a Saneha, which is 
Exhibit 7 in the® case. The Sub-Inspector, the 
chaukidars and villagers left for Behonda the same 
day and reached tlie village on Tuesday morning.
W hile passing through the j ungle the Sub-Inspector 
deputed a constable to fetch Murgi and Gangu from 
Kurunga. The constable is Sukhari Oraon (p.w. 17).
He found Gangu at his home and Murgi at the house 
o f a Lohar. Both these* men and Bandai accom­
panied him to the Sub-Inspector without protest.
The Sub-Inspector took charge o f the dhoties which 
the two men were wearing. These were sent to the

11 I.L,R, ^
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J.

__Ciieniictil Êx:Mini.iiei' W'lio I’eported that both o f them
MUB.GI had blood-sta;ins but as the stains were disintegratecl 
Munda could not. determine their origin. Stains of 

^King- hmiiaii blood were foiind on the dried leaves taken 
Emperor. n;nder the Char tree, on, the mala,, on
Agabwala, the stone and on th.e earth which the Sub-Inspector 

scraped from the place o f occurrence.

It will be observed that these facts amply 
corroborate tlie evidence of Randai in almost all 
materia,! particulars. But as the appellant Gangu 
had no apparent motive to take part in this crime 
it is desirable to examine closely the evidence which 
implicates him. Of his relationship with Murgi 
Munda w.e kiiow only tjiat tliey come from the same 
village. The evidence of the girls o f the village 
that he v/a-s with M urgi ]\Iunda on the evening o f 
the 8 th when Murgi Munda enquired from them at 
the Akhara as to the whereabouts o f Randai is not 
challenged. There can be little doubt that two 
assailants vv'ere present at the conmiission of the 
crime. The stone with which Gansa Munda’ s head 
was battered has been produced in Court before us. 
It is a large piece of rock weighing 10| seers or 
21 !bs. A  stone of this weight to be used effectively 
as an implement of assault would have to be firmly 
grasped with two hands. The assaihmt could not 
liaie wielded it with, one hand while the other hand 
held the victim. Unless, therefore, Gansa Munda 
was killed without a struggle while he was asleep 
the inference is that some one held him while Murgi 
Munda struck him with the stone. This in effect is 
what Eandai’ s description of the as''sa:Ult amounts to. 
Then the corpse could hardly have been moved by 
Murgi Munda alone from the Char tree to the field 
o f Balga and buried there without any assistance. 
The branch to which Randad says the dead body was 
tied and carried is itself a heavy piece of wood. 
Medical examination disclosed that on Murgi 
Munda’s right shoulder there was an abrasion which 
was about a week old at the time o f the medical
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examination, which was on the 14th April. This ^̂ 33. 
suggests that the branch on which the body was carried 
was sliing on to the shoulders of the carriers and that ’ 
it grazed the shoulder of Murgi Munda. The doctor king- 
aiso found on each of the shoulders o f Gangu Munda -̂v-™roe. 
marks o f healed up ulcers but he was unable to iGMiwALA, 
determine their age or cause. The dhoties worn by 
both the accused, however, were blood-stained. The 
learned Judicial Commissioner asked each of the 
accused how he accounted for these stains. Neither 
o f them offered any .explanation. Although, there­
fore, the Chemical Examiner was not able to certify 
that the stains were those of human blood owing to 
disintegration there is no reason to suppose that they 
were stains o f animal blood as, in that case, the 
accused themselves would have said so. It would 
indeed be a strange coincidence if  the two persons 
suspected o f this murder and who had been seen in 
each other’s company shortly prior to the murder 
should have on their clothes stains o f animal blood 
which neither o f them was able to account for. I, 
therefore, agree with the learned Judicial Commis­
sioner and the four assessors who assisted him in the 
trial that both the appellants were concerned in 
killing Gansa Munda. It has, however, been 
contended that the offence they committed was not 
murder. W ith regard to Murgi Munda it was 
argued that as he found his lover in the arms of 
Gansa Munda in the circumstances already narrated,  ̂
the provocation for liiin to kill Gansa Munda was so 
grave as to affect the imture of the offence which he 
committed. Keliance was placed on the decision of 
a Division Bench of,the Madras High Court in the 

o f  K o t a  P o tJia ra jii{'^ ), The facts o f that case 
were that the accused, finding his mistress in the arms 
of a former lover, stabbed her. The Sessions Judge 
who tried the accused in that case convicted him of 
murder although he was of the opinion that had the 
deceasesd been the wife o f the accused lie would not
' ' me'kly, wi.
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 have come to this decision. Their Lordships o f the
Mttkgi Madras H igh Court obseryed: W e find it impos-
Munda' agree that the fact that Mahalakshmi was
King- the appellant’s mistress and not his w ife makes any

EMLMi-ROE.. peal difference. One cannot appty considerations of
ag4iuv̂ l̂ , social morality to a purely psychological problem.

The question is not whether the appellant ought to 
have exercised, but whether he lost control over 
himself. When a man sees a wom.an, be she his w ife 
or his mistress, in the arms o f another man, he does 
not stop to consider whether he has or has not the 
right to insist on exclusive possession o f her person...
.............. .She is a woman, o f whose person he desires
to be in exclusive possession and that is, for the 
moment, enough for him W ith the greatest 
respect to the opinion o f these learned Judges 
I disagree. The mere fact that a person’s desires 
are thwarted does not in law justify him killing the 
person who is thwarting him. The provocation 
which is mentioned in the 1st exception to section 300, 
Penal Code, is something which is recognized as 
provocation in law and not merely something which 
arouses the uncontrollable anger o f a particular 
individual. A  man in love with a woman who has 
repulsed his suit might be so angry as to lose control 
o f himself at the sight o f her engaged in sexual inter­
course with another but if  he Hlled one or both o f 

.them, he could certainly not plead grave provocation 
in mitigation o f  his offence. In the case of a w ife 
the position is entirely different. The law recognizes 
that a husband is entitled to expect fidelity from her. 
It is even possible that the provocation might be held, 
to be grave in the case o f a man who finds in the arms 
o f another lover a mistress whom he maintains and 
from whom, therefore, he might reasonably expect 
faithfulness. But that this is not so even in the case 
o f a girl betrothed to the. assailant is clearly indicated 
in the case o f K in g  v. P a lm er(^ ). In that case the 
girl to whom the accused was betrothed suddenly 
informed him that she had been prostituting herself.

ilO  THE INDIAN LAW REPORTS, [vOL. X tlll.

(1) (1913) 2 K. B. 29.



He thereupon seized her and cut her throat with a 
razor which he had in his pocket. Lord Coleridge, J. 
who tried the case directed the jury that “  no provo- Munda 
cation by words, however opprobrious, in a case 
where a deadly weapon is used, can in law reduce the >1mi'euoe. 
crime from murder to man-slaughter This direc- agabwala 
tion was challenegd in the Court o f Criminal Appeal J- ’ 
by the accused. In delivering the judgment of the 
Court Channell, J. observed: ‘ ‘ The Judge stated 
the rule in the old form, that words alone can never 
constitute sufficient provocation to reduce murder to 
man-slaughter. It would perhaps have been more 
accurate in view o f  modern decisions if  he had said 
that words cannot constitute sufficient provocation 
except in very special circumstances. But the only 
special cricumstances which have been held sufficient 
for that purpose are where the words involved a con­
fession o f adultery....................T h e  reason for that
exception is that a sudden confession is treated as 
equivalent to a discovery o f the act itself. But here 
the relation between the parties was not that o f 
husband and wife, nor was it a case of unmarried 
persons living together as husband and wife. They 
were simply persons who were in the position of being 
engaged to be married. Under those circumstances, 
i f  the effect o f the summing up was to leave the jury 
under the impression that they could not properly 
find a verdict of man-slaughter, we think that it was 
right ’ ’ . It may be observed in the present case that 
Murgi Munda was not* even betrothed _ to Randai.
Between them existed an intrigue sanctioned by the 
custom o f the commraiity in which they lived but in 
no way entailing the obligation o f  ' marriage unless 
and until Randai should have become pregnant by 
M urgi. It may be noticed that the observation in the 
Madras case referred to aboje were mere obiter for 
the Court declined to interfere with the convictioii 
for murder on the ground that before stabbing his 
w ife the acGUŜ ê  deliberately fastened the door o f the 
room and searched for the knife with which he then 
stabbed her. In E m f e r o r  v. D in a h a n d h u  O o r iy a i} ) ^

(i) (i929rŝ ii5''cariiir
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Division Bench o f tlie Calcutta H igh Court held that 
Muimi the ■well-established h w  that when a husband dis- 
liiuNDA covers his w ife in the act o f adultery and thereupon 
King- kills her, he is guilty of man-slaughter only and not 

empkimg. q£ murder, has no application where the woman 
agarwala, concerned is not the w ife of the accused but only a 

public woman. In my opinion the offence committed 
by Murgi Munda was murder.

W ith regard to Gangu Munda it was contended 
that ev.en i f  Murgi intentionally murdered Gansa 
that intention was not shared by Gangu. It is true 
that Gangu had not even that amount of motive 
which actuated M urgi; but in a, case where there is 
direct evidence of the acts o f the accused the question 
of motive is not material if  the acts themselves are 
sufficient to disclose the intention of the actor. 
Reference was made to the case o f S a tm g h a n  P a tm ' v, 
E m p e ro r{^ ) where a Division Bench o f this Court 
pointed out that The mere fact that a man may 
think a thing likely to happen is ‘Vastly different from 
his intending that that thing should happen. The 
latter ingredient is necessary under section 34 of' the
Penal. Code........ .......”  Their Lordships observed,
“  It is only when a Court can with some judicial 
certitude hold that a particular accused must have 
preconceived or premeditated the result which ensued, 
or acted in concert with others in order to bring about 
that result, that section 34 may be applied.”  It was 
contended on behalf o f tbe^ appellant Gangu that 
there was no evidence of a preconceived or premedi­
tated plan between him and Murgi for the imirder o f 
Gansa. But on the other hand*it cannot be denied on 
the evidence that has been accepted that he acted in 
concert with Murgi in bringing about the result which 
followed. The learned Advocate for the appellants 
also cited the case of M a u n g  G y i v. K in g  E m p e r o r i^  
where it is observed, "  The existence o f a common 
intention being the sole test o f joint responsibility, 
it must be proved what the common intention was and

(1) (1919) 50 Ind. Ca&Ti37.
(2) (1923) I. L. B., 1 Rang. 390,
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it must also be preyed tliat the common act for which „ 
the accused is to be made I’esponsible was acted in Mubgi 
furtherance of that common intention’ '. The post 
mortem examination of the corpse in the presejit case skg- 
revealed that the left temporal lione v/iis lorokeii in. 
three pieces, the right temporal bone in two pieces, agarwala, 
and the parietal bone in six pieces, indicating that 
more than one blow was struck and, as I lia.ve already 
shewn, the evidence discloses that these blows were 
struck either while (.lansa was asleep C!i,' else wdiile 
he was deprived of the power o f defending himself.
The Sub-Inspector found marks of struggle near? the 
Char tree and the blood-stains which he noticed were 
five yards from the tree. The blood-stained stones 
were also found at this place. This clearly indicates 
that (xansa was not killed in his sleep while lying 
under the Char tree. If, therefore, he was awake he 
would have been in a, position t-o put up some kind of 
defence against a person who had both his hands 
engaged in grasping a heavy stone unless his actions 
were impeded by some other person. The evidence, 
in my opinion, clearly indicates that his actions wsra 
so impeded by Gangu. From these circumstances the 
only inference is that at the time when Murgi 
battered the head of Gansa with the stone, the inten­
tion o f killing him was shared by Gangu. In my 
opinion, therefore, the offence committed by Gangu 
is also murder. The circumstances in which the 
crime was committed do not justify any mitigation 
o f the sentence pa.^sed on Murgi Mimda and this is 
confirmed; but with respect to Gaogu the absence of 
motive for him to take part in committing the offence 
suggests that he was acting under the iniiuence of his 
companion. I  would, therefore, alter the sentence 
o f death passed on him to transportation for life.

: Fazl A lt, J —I  entirely agree.
C o m n ctio n  u fh e ld .

Sev,tence on a p fe lla n !
'Mo. 2 altered.

,S. A. K,-''
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