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Bihar Tenancy A ct, 1885 (Act V III  of 1885), Schedule 
I I I , article 2(6) (ii), whether retrospective— suit for produce 
rent instituted after the amending Act came into force, 
whether vjoidd be governed, by shorter period of limitatiu7i—
Bihar Tenancy {Amend/ment) Act, 1934 (B. and 0 . Act V III  
of 1934).

There is a difference between a case where a statute 
amending the law of limitation comes into force immediately 
and a case where a period of time ib given between the 
passing of the Act and the date upon which it comes iMo 
force during which suits could be brought which would other
wise be barred by the anitoding Act.

Where, in an Act amendijig and shortening a period of 
limitation, a period oi' time is given between the passing of 
the Act and the date upon which it is intended that it should 
come into force, such an Act must be giyen a retrospective 

 ̂ effect.

\ ^Appeal f r o m  Appellate B e c r ^ s  n o .  906 o f  1 0 1 5 6 ,  f r o m  . a  decisiGn o f  

Nidlieshwar Ghandra ChaiidraV Esq., Addifciorial District Judge o f  

Gaya, dated the 26th August, 1936, atBnning a  decision o f  B a b u  

Eamjivan Sinha, Munsif, Gaya, dated the 17tĥ  1936.
: ^ l 'I j . ,  Ks ' M



19^. Therefore j the shorter period of limitation of one year
’"̂ aTTT"” embodied in the new Eihar Tenancy Act is applicable to a 
'teASAx suit for produce rent, the cause of action for which had 

iPi accrued before the passing of the amending Act, and which
is instituted after the 10th of June, 1935, when the new Act 

Mussm. came into force.
Rameslucar Prasad Singh v. Manger KahariX) Manjhoori 

Bibi V. A kel Mahmnedi!^), Queen v. The Leeds and Bradford 
Railway Company (̂ ) and Gopeshioar Pal v. Jiban Chandra 
Ghandra(‘̂ ), followed.

Badri Narayan Singh v. Ganga Singhi^), not followed.

Soni Ram  v. Kanhaiya Lal{^), relied on,
Mahamj K im a r Ghote Lai NandJcishore Nath Shah D eo  

V. Tula SingM^), distinguished.
Per Agaewala, J.—The law of limitation being a branch 

of the adjectival law, the statute of limitation applicable to a 
particular suit or legal remedy is that which is in force at the 
date when the suit is instituted or the remedy is sought and 
not the statute which was in force at the time of the trans
action or vesting of the cause of action on which the suit or 
remedy is based.

Appeal by the defendants.

Tile facts o f the case material to this report are 
set out in tlie judgment of Harries, C. J.

The case was first heard by W ort, A . C. J 
who referred it to a Diyision Bench.

S y e d  N a q u i Im a m  (with him M a jih u r  R a h m a n  
and S. M . S id d iq u e )^  for the appellants.

S a r jo o  P r a s a d , for the respondents.
H arries, C .J .— This is a ^defendants’ second 

appeal against concurrent decrees o f the Courts below

(1) (1936) 18 Pat. L. T. 193.
(2)' (1913) 17 Gal. W. N. 889. .
(3) (1852) 21 L. J. (N. S.) M. C. 193.
(4) (1914) I. L. R. 41 Gal. 1125, S. B.
(5) (1937) 18 Pat. L. T. 731.
(6) (1913) I. L. E. 35 All. 227, P. C.
(7) (1926) 0 Pat. T. 897.
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decreeing the plaintiffs’ claim for arrears of bhaoli 
rent due for the years 1339 to 1842 F. shaikh

It  was contended, inter alia, on behalf o f the 
defendants that t̂he claim was barred by limitation.
Both the lower Courts, however, came to the conclu- Missm. 
sion that the suit was not barred and accordingly h.4bkies 
decreed the plaintiffs’ claim in full, c. j. ’

Before us it has been contended by the appellants 
that the claim for rent with respect to the years 1339 
and 1340 F, is barred by time, though it is conceded 
that no such defence can apply to the claim for rent 
due for the years 1341 and 1342 F.

Previous to the year 1934 a landlord had three 
years in which to bring his suit. The matter was 
governed by section 184 and Schedule II I , Article 
2(h) (w), Bihar Tenancy Act. In  the year 1934 an 
amending A ct was passed and this period o f three 
years was reduced to one year. The time from which 
the period began to run was the same in both these 
Acts, namely, the last day o f the agricultural year in 
which the arrear fell due. The amending Act o f 
1934 received the assent o f the Governor-General on 
the 14th o f  ISTovember, 1934, and it was provided that 
it should come into force at such time as was provided 
by an order to be made under the provisions o f the 
Act. By an order made under the A ct this provision 
relating to limitation came into force on the 10th of,
June, 1935. I t  is clear, therefore, that all persons 
in this province were given a period from  the 14th o f 
November, 1934, to the lOfch o f June, 1935, to bring 
their suits, which, i f  not brought within that period, 
would be barred by the amending Act.

I t  has been argued by M r. Naqui Imam on belhalf 
o f the defendant-appellants that this amending A ct 
applied to all suits instituted fl,f ter the 10th o f June,
1935, whether the cause o f action had accrued, or not 
before that. date. On behalf o f  the respondents it 
has been contended that this amendingc A ct o f 1934
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cannot have the effect o f  .taking away rights which 
Shaik̂  had accrued before that A ct came into force. This 
Emasat case came first before a single Judge,, who has referred

Gopi it to a Bench because there is a conflict o f  opinion 
'm S i  concerning the matter in this Court.

Hoieies, In the case o f R a m e s h w a r P r a s a d  S in g h  v. 
M a n g e r K a lia r(^ ), Rowland, J ., held that where a 
statute introduces a shorter period o f limitation suits 
instituted after the amendment in respect o f causes 
of action accruing before such amendment will be 
governed by the amending law, the rule ordinarily 
applicable being the law which is in force at the time 
of the institution o f  the suit, and this principle will 
apply especially where there is an interval o f time 
between the passing of the new A ct and its coming 
into force. Consequently the shorter period o f lim i
tation o f one year will apply to a suit for produce rent 
the cause o f action for which accrued before the 
passing o f the 193^ A ct amending the Bihar Tenancy 
Act. This is a case upon the statute with which we 
are now concerned. Rowland, J., stresses the fact 
that there was an interval o f time between the 
passing o f this amending A ct and the date upon 
which it came into force.

In the case o f  B a d r i  N a ra y a n  S in g h  v. G a n g  a  
S in g h {}) , another case on the effect o f  this amending 
A ct, Courtney Terrell, C .J ., came to a different 
conclusion. He held that a new law ought to be 
construed so as to interfere ">as little as possible with 

 ̂ vested rights and a statute is, therefore, not to be 
construed with greater'* retrospective operation than 
its language rendered necessary. Accordingly he 
held that the shorter period o f limitation o f one year 
as embodied in the new Bihar Tenancy A ct was not 
applicable to a suit for produce rent the cause o f  
action for which had, accrued before the passing o f

(1) (1936) 18 Pat. L. T. 198.
(2 ) (1 9 3 7 ) 18 P a t .  L .  T . 731 .

4 . THE INDIAN LAW REPORTS, [vOL,' XVlIL



VOL. XVIII.] PATNA SERIES.

1933.the new aniending Act. There can be no question ______
whatsoever that this case is in direct conflict with the Shaikh 

case decided by *Bowland, J. It is clear, however,
. from Courtney Terrell, C. J . ’ s judgment that it was Gopi 
. not present to his mind that there was an interval o f 
time between the , passing o f the Bihar Tenancy 
(Amendment) A ct o f 1934 and the date upon which 
it cam,e into force, namely, the 10th o f June, 1935.
A t page 734 he observes ;—

‘ ' Applying these principles o f construction to 
the Bihar Tenancy Act and to the facts o f this case, 
it becomes manifest that the period o f limitation 
prescribed has not affected the vested right o f the 
plaintiff who formally proceeded to sue in respect o f  
the year 1340; and indeed upon general principles o f 
justice this view has the further justification that by 
the time the A ct was puWished, that is to say, on the 
14th l^ovember, 1934, the period o f limitation which 
the Judge has held to be applicable would have 
already expired, with the result that the plaintiff’s 
right o f action would have been destroyed without 
notice to h im .”

In short, it is clear that the late learned Chief 
Justice was o f  opinion that the Amending A ct o f 
1934 put an end to landlords' rights the moment it 
was passed, though clearly this was not so. In my 
judgment, this case o f  B a d r i  N a ra y a n  B 'ln g li 'y . G a n g a  
S in g h i} )  is no authority on the facts o f the present 
caxSe, because the lea&ed Chief Justice wrongly 
assumed that the Amending Tenancy A ct came into, 
force on the day upon wlfich it was passed. The 
point under consideration was considered at consider
able length in the case of M a n jh o o r i  B ih i  y . A h e l  
M a h n m e d i^ ) . In  that case the statute which amended 
the Law o f Limitation came into force immediajcely,
The learned Judges o f the Calcutta H igh Court held

(1) (1937) 18 Pat. L. T. 7S1.
(2) (1918) 17 Cal W. 889,
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193b. that such a statute had no retrospective effect and 
Shaikh could not affect rights which had become vested before
EtoASAT it was enacted. Mookerjee, J ., observed:

.Nath “  In my opinion, the cardinal and fundamental
missir. in the case before me is that the Eastern Bengal
h ^ bies, and Assam Tenancy Amendment A ct o f  1908 came 

into operation the very moment it became law : conse
quently, i f  it were taken to affect pre-existing causes 
o f action, the effect would be absolutely to bar at once 
all actions where the cause of action had accrued more 
than the limited time before the statute was passed.”

A  little later in his judgment he observed;

“  On the other hand where a new statute o f 
limitation reduces the time previously allowed for 
commencement o f the suit, but does not come into 
operation forthwith and allows a reasonable time for 
the enforcement o f existing causes o f  action, the 
Court w ill not hestitate to hold that the statute may 
affect causes o f  action alrea,dy accrued in the same 
manner as those accruing after its passage.”

It is clear from these last observations that the 
learned Judge recognized that there was a great 
difference between a case where a statute amending 
the Law o f Limitation came into force immediately 
and the case where a period o f time was given between 
the passing o f the A ct and the date upon which it 
came into force during which suits could be brought 
which would otherwise be^ Garred by the amending 
Act. This distinction Jias long been recognized in 
England and there appears to be* no difference between 
the English Law and Indian Law upon this point.

In the case o f Q/iieen v. T h e  L e e d s  a n d  B r a d f o r d  
R m lw a y  C o m p a n y a .  Bench, consisting o f Lord 
Campbell, C. J ., Wightman, J ., Erie, J. and 
Crompton, J ., had to consider the point which is now

(1) (1852) 21 L  (if, B,) M, C. lOS.



before us. A  statute which did not come into opera- 
tion until six weeks after the date upon which it was 
passed provided that "^here no time was limited for b»t&sat 
making complaints or laying informations under Acts gL  
o f Parliament, such complaint should be made and nath 
such information should be laid within six calendar 
months from the time when the matter o f such com- Haheibs, 
plaint or information arose. The Bench held that 
this A ct had a retrospective operation and invalidated 
such an order where the complaint was not made 
within six calendar months from the time when the 
damage complained o f occurred, although the act 
complained o f was committed before the Act came 
into force. A t page 195 Lord Campbell, C .J ., 
obaerved:

There is no doubt that i f  the subject-matter o f 
complaint in this case had arisen subsequently to the 
passing o f the 11 and 12 Viet. c. 43, the provision 
contained in the 11th section would have applied.
Then comes the question, whether the Act has a 
retrospective operation. I f  the A ct had come into 
operation immediately after the time o f its being 
passed, the hardship would have been so great that 
we might have inferred an intention on the part o f 
the legislature not to give it a retrospective operation; 
but when we see that it contains a provision sus
pending its operation for six weeks, that must be 
taken as an intimation that the legislature has 
provided that as the period o f  time within which 
proceedings respecting antecedent damages or injuries 
might be taken before the proper tribunal. H ad th^ 
time allowed been, six months, instead o f  six weeks, 
it could hardly have been said that the A ct would not 
have applied to all cases happening before the A ct 
was passed, and we cannot measure the ̂ intention o f 
the legislature by the quantum o f th^ time alipwed.
A  certain time was allowed before the A ct was ̂  to 
come into operation and that removes all difficulty.”  .

Wightman, J ., Erie, J . and Crompton, J. 
agreed with this view. I t  may be observed that this
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case was overruled on another point in Q ueen  v. 
.Shaikh E d w a r d s {^); blit there can be no question that the state- 
E'etcasat Qf relating' to the effect of" an amending

Gopi statute remained unaffected. In this case the cons-
jiisS  traction placed upon the statute though fatal to the

enforcement o f a vested right by shortening the time
for enforcing it, did not in terms take away any such
right. The Court appears to have thought t̂liat the 
general rule o f construction against giving a statute 
a retrospective effect had only a limited application 
to cases such as the one before us.

The question o f the effect o f law amending period 
o f limitation was also considered by their Lordships 
o f the Privy Council in the case o f  S o 7ii R a m  v. 
K a n h a iy a  L a li^ ). A  suit was brought by the 
appellant on the 4th o f  March, 1907, against the 
respondents for the redemption o f  a mortgage, dated 
the 2nd o f  January, 1842, made between the res
pective predecessors in title o f  the parties and in 
which no date for redemption was specified. 
Acknowledgements o f  the mortgagor’ s right had been 
made by the widow and daughter o f a former 
mortgagee, a predecessor in title o f the respondents, 
which, the appellant contended, extended the period 
o f limitation. Their Lordships held that the Law 
o f Limitation applicable to the case was not A ct X I V  
o f 1859, the law in force at the date o f the acknow
ledgements, but A ct X V  of 1877, which was in force 
at the time o f the institution o f the suit. This case 
is not precisely in point; but il  is important because 
it recognizes that amendments o f statutes dealing 
with limitation may well "have a retrospective effect, 
though giving the statute such an effect would affect 
accrued rights.

The point before us was considered by a Special 
Bench o f  the Calcutta High Court in the case o f 
G o p e sh iv a r P a l v. J ih a n  C h a n d r a  Cha^ndra{^). The

(1) (1884) sa L, J. (N. s.) M. C. 149.  ̂-
(2) (1913) I, L. R. 35 AIL 227, P. C.
(3) (1914) I, L, E:. 41 Cal 1125, S. B,
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Special Bench held that where the application of the 
provisions of an amending Act makes it impossible ' shaikIi ~ 
to exercise a vested right of suit, the Act should be 
construed as not being applicable to such cases, It gopi 
was, however, recognized that where a period of time 
elapsed between the passing of the Act and the date 
upon which it came into force different considerations 
would arise. At page 1141 it is stated :—

Here the plaintii at the time when the amend
ing Act was passed had a vested right of suit, and 
we see nothing in the Act as amended that demands 
the construction that the plaintiff was thereby 
deprived of a right of suit vested in him at the date of 
the passing of the Amending Act. It is not (in our 
opinion) even a fair reading of section 184 and the 
third Schedule of the Bengal Tenancy Act, as 
amended, to hold that it was intended to impose an 
impossible condition under pain of the forfeiture of 
a vested right, and we can only construe the amend
ment as not applying to cases where its provisions 
cannot be obeyed. The law as amended may regulate 
the procedure in suits in which the plaintiff could 
comply with its provisions, but cannot (in our opinion) 
govern suits where such compliance was from the first 
impossible. The effect is to regulate not to confiscate.
There are thus two positions; where in accordance 
with its provisions a suit could be brought after the 
passing of the amendment, it may be that the amend
ment would apply, but where it could not, then the 
amendment would hive no application.”

In the present case ^ suit such as the present 
could well have been brought after the Amending 
Act was passed. In fact, landlords were given ,̂eight 
months in which to bring suits which would otherwise 
be barred by shortening the period of limitation.

On behalf of the respondents reliance is placed 
upon the case of Makaraj Kumar Chote-Lal Nand- 
kishore Nath Shah Deo v. Tula Smghi^) in which it

VOL. XVIII,] PATNA SERIES. Q
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19.̂ 8. held that section 139A of tlie Chota Nagpur
Shaikh Tenancy Act does not bar the institution of a suit by a 
EtoASAT tenant against Ms landlord for possession in a civil 

Gopi court where the cause of action has arisen before the 
introduction of the said section by the amending Act 
of 1920 and the result of applying the new provisions 
would be to deprive the plaintiff of his right of action 
altogether. This case is no authority for the res
pondents. In the course of the judgment there is 
i^othing to suggest that the learned Judges considered 
the effect of a period of time being given between the 
passing of an amending Act and the date upon which, 
it was to come into force. The Bench which decided 
this case, emphasised the rule that an Act should not 
be given a retrospective effect unless its terms are 
clear. Accrued rights must be protected unless it 
was clearly the intention of the legislature that such 
rights should be interfered with. There can be no 
doubt that such is a correct statement of the law; but 
where it is clear that the legislature intended to take 
away accrued rights, then such an. effect must be given 
to the statute. In my view where, in an Act amending 
and shortening a period of limitation, a period of 
time is given between the passing of the Act and the 
date upon which it is intended that it should come 
into force, such an Act must be given a retrospective 
effect. The legislature have given all persons affected 

the amending Act a period of time to bring their 
suits. I f  suits are not brought within such period, 
then the amending statute mustf be held to bar them. 
Such is the view held in English courts and such is 
the efi'ect of authorities in dburts in.India.

5or the reasons which I have given, I hold that 
the plaintiffs’ claim in the case for rent due for 1339 
and 1340 F. was barred by lim.itation. I would,

, therefore, allow this appeal in part and modify the 
decree of the Court below which must be a decree for 
rent due in 1341 and 1342 F. only. The damages 
must be calculated upon the rent due for those two 
years only. In all other respects the ■ fiecree will

10 THE INDIAN LAW REPORTS, [vOL. XVIII.



remain unaffected. Each party will bear its own 
costs of this appeal and of the proceedings in both the shaikh
Courts below. ■ i '̂eyasai

A garwala, J.—I agree. The law of limitation Nath 
being a branch of the adjectival law, the statute of 
limitation applicable to a particular suit or legal Harries,
remedy is that which is in force at the date when the 
suit is instituted or the remedy is sought and not the 
statute which was in force at the time of the trans
action or vesting of the cause of action on which the 
suit or remedy is based. I f authority is required for 
that proposition, it will be found in the decision of 
the Privy Council in Soni Ram v. Kanhaiya Lali}).
That was a suit instituted in 1907 for redemption of 
a mortgage. The plaintiff sought to meet the defence 
of limitation by setting up certain acknowledgements 
and relied on the fact that they had been given when 
the Limitation Act of 1859 was in force. The 
defendants, on the other hand, contended that the 
suit was governed by the Limitation Act of 1877.
Their Lordships of the Privy Council affirmed the 
view of the High Court of Allahabad that the law of 
limitation applicable to a suit or proceeding is the 
law in force at the date of institution of the suit, or 
proceeding, unless there is a distinct provision to the 
contrary. A  difficulty suggests itself when, as in the 
present case, the period of limitation is shortened 
after the cause of action has arisen and before a suit 
on that cause has become barred under the unamended 
law. Such a case, which involved the construQtion 
of the statute with which we are concerned in the 
present appeal,' came before the late Chief Justice 
sitting singly in Badri Narayan Singh V;, Gang a 
Singh(^) in which his Lordship held that the longer 
period o f  limitation applied, that is to say, . that the 
amendment with which we are concerned, is not 
retrospective. A  different view was taken by

(1) (1913) I. L. R. 35 All. 227, P. C. •
(2) (1937) 18 Pat. L; T. 731.
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Rowland, J., in R a m e s h w a r P r a s a d  S in g h  y . M a n g e r  
ShW K a M /r { } )  where the distinction was referred to
b ŷasat i^etween a case where an amending A6t comes into

Gopi force on the day on which it is passed and a case
MisS. 'W'here there is an interval of time between the date

on which the Act is passed and the date on which it 
Agajwala, operation. In the case which came before

the late Chief Justice the opposite party was not 
represented and his Lordship appears not to have 
noticed that the amending Act did not come into 
operation immediately.

In G o p e sh w a r P a l  v. J ib a n  C h a n d r a  C h a n d ra {^ )  
a Special Bench, considering an amendment of the 
period of limitation provided in the Bengal Tenancy 
Act, which came into force as soon as it was enacted, 
observed, at page 1141:—

The law as amended may regulate the procedure 
in suits in which the plaintiff could comply with its 
provisions, but cannot (in our opinion) govern suits 
where such compliance was from the first impossible. 
The effect is to regulate not to confiscate. There are 
thus two positions: where in accordance with its 
provisions a suit coiXld be brought after the passing 
of the amendment, it may be that the amendment 
would apply, but where it could not, then the amend
ment would have no application. ’ ’

That appears to be in consonance with the law as 
stated in England by Lord Campbell, C. J., in Q ueen  
V, T h e  L e e d s  a n d  B r a d f o r d  R a ilw a y  C o m p a n y {^ ). 
The facts of that case were t̂hat two Justices acting 
under 8 a n d  9 V ie t . c. 18 had" awarded a sum of money 
to one ̂ Edmondson as compensation for damage done 
to his land by the construction of the defendants’ 
railway. The damage in respect of which the com
pensation had been awarded was done in 1846 and
1847. The .complaint was made in 1850. In the

12 THE INDIAN LAW REPORTS, [vOL. XVIII.
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meanwhile the statute 11 and 12 f ict . c. 43 had been 
enacted, section 11 of which provides that where no 
time is limited for making complaints or laying 
informations under Acts of Parliament, such com
plaint shall be made and such information laid within 
six months from the time when the matter of such 
complaint or information arose. This statute did 
not come into operation until six weeks after it had 
been passed, that is to say, until the 2nd of October,
1848, The question, therefore, arose whether the six 
months’ period of limitation prescribed by the latter 
Act operated to bar the claim made by Edmondson 
on the basis of the former Act, Lord Campbell, C.J. 
held that the Act was retrospective, in language 
which has been quoted in the judgment of my Lord 
the Chief Justice.

is a .

A f f e a l  a llo w ed  in  f a r t .

s. A. K.

Shaikh
RB'iABAT

©.
Grsot
N ath

Mrssm.

Agahwala,
J.

FULL BENCH.
Before W ort, Dhavle and Manohar Lall, JJ.

SADANANBJHA
1 5 .

AMAN KHAN.*
Bihar Money-Lenders Act, 1938 [Bihar Act I I I  c>l 1938), 

section  11, whether void-—Government of India Act, 1935 
(25 and %  Geo. V, Qh. 42), sections 100 and 107.

Per Curiam-:—The Provincial Legislature in enafcting 
section 11 of the,Bihar Money-Lenders Act, 1938, has also 
legislated with regard to the snbject “  contracts’ * of the 
Concurrent List, and, therefore this section, being repugnant 
to an “  existing- Indian law is void under section 107(1) 
of the Gownment O'f India Act, 1935.

' *Appeal from Appellate Deeree no. 81 of 1937, from & decision of, 
P. C,' CHaudhuri, Esq., i.c.S.i Bistrict Judge of Dai'falianga, dated the 
30tH of June, 1936, modifying a decision of liabu Bijoy Krishna Sarkar, 
Munsif of Barbhaiiga, dated the 81st January, 1095.

1938.

Nov'tmlfSt,
4, 8, 9, iC: 
30.


