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Before Agarwala and Rowland, JJ.

DHANUKDHARI SINGH 

U,.:
EAMRATAN SINGH *

Bihar M oney-Lenders (B egulation of TfmisaGtions] Act, 
1939 {Bihar Act V II of 1939), scctim  11— order under the. 
section, whether appei'iUhle «-.? d “ decree ” — Code of Civil 
Procedure, 1908 (Adt V of 1908), sections 2(2) and, 47.

An oi’der under section l.T of l;be Bihar M.oney-Len(lers 
(Regaiatioii of Transactionf?}' Act, 1089, is not a “ decree” 
within section 47, read with section 2(3), of the Code of Civil 
Procedure, 190B, and is not, therefore, appeahible.

Saurendra Nath Mitra v. Mritmija,y Banarji(^) and 
Dcoki Nandan Singh v. Bansi Singhi'^), followed.

Bishundeo Singh v. Rasdhari Singhi^), Sia Ram Sinha 
Y. Sanjah 5m/i,a(4), Saya Hattie v. Ma Ptoa 5'a(-'>), U Tha Me 
V. Pcmngde Go-operative Toimi Bank(^), Ahd.ul K(inm  v. 
M am g San KyaioC^) m d Jugeshwari Pramd v. Kamala 
Prfls(id{8), referred to.

Appeal by the judgment-debtors.
The facts of the case material to this report are 

set out in the judgment of Agarwala, J.
6̂ . P . f o r  the appellants.
Harinandm Singh, ioT the respondents. 
Ag-arwala, J.—This is an appeal by the judg- 

ment-debtors. The opposite party obtained a decree
*Appeal from Original Order no. 271 of 1939, from an order of 

Babu Atal Bihari Biiaran, SliboTdinate Judge of Gaya, dated tiie 19th. 
July, 1939.

(1) (1920) 5 Pat. L. J. 270.
(2) (1911)16 Cal. W, N. 124.
(3) (19S9) Ci-vil EeTision no. 866 of 19B& (Unreported).
(4) (1946):; M. A.-— -------  of 1940 (Unreported).
(5) (1926) I. L. R. 4 Bang. 247,
(6) (1929) A. I ;  R. (Rang.) 192.
(7) (1932) A. I. R. (Rang.) 54.
(8) (1940) 21 Pafc. L. *1. 255,
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against the appellants for Rs. 5,470-2-0. On the
application of the appellants under section 11 of the "dhaotkT 
Bihar Money-Lenders Act the Court fixed instalments dham 
for the payment of this decretal debt. The judgment- 
debtors were to pay Rs. 200 within a week, and 
Es. 1,000 on the 1st of January, 1940, and on the swgh. 
1st of Janiiary of each succeeding year until the debt 
with interest had been repaid. The judgment-debtors 
failed to pay the initial sum of Rs. 200 within the 
week allowed. The Court then extended that time 
and gave them three weeks within which to make the 
payment. The payment, however, was not made 
within the extended time, although we are told that 
Es. 150 was deposited kiter as a part of the initial 
sum of Rs. 200. No part of the instalment which fell 
due on the 1st of January, 1940, has been paid. The 
judgment-debtors attempted to persuade the Court 
that they were capable of paying only Rs. SOO per 
annum, and they now appeal against the decision of 
the Court below on the ground that the instalments 
fixed are too high.

A preliminary objection has been talven on behalf 
of the respondents that no appeal lies in this case.
The respondents referred us to orders which have been 
passed in two .similar cases. In Biskmideo Singh v. , 
Rasdlhari Sincjhi}), decided by Wort, J. on the 19th 
December, 1939, it was held that no appeal lay against 
an order.under section 11 of the Bihar Money-Lenders 
Act. The learned Judge relied on the fact that 
whereas an appeal against an order under section 13/ : 
o f the Act is expressl) ]jrOvided, thei’e is no such pro
vision with regard to m uLder tinder section 11. The 
other case mentiohed w the case of Sia JRam SinJid 
V .  San jab Sinka(^) which was disposed of on the 4th 
of March, 1940, by a Division Bench of this Court.
The matter was before that Bench for the purpose of 
considering an application for extending the time for 
filing an appeal under section 5 of the Limitation

f (1): (19'39) Civil Bevisioft xxo.: 36G of 1939 (Unreported).'
(2) (194G) M. 1940 (Unreporfe^
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iQio. Act. The Bench held that, ati HO appeal lay from an 
Bbamuk- order under section 11, the question of extending the 
DHw time did not arise. Wort^ J., in the first of these 
ŝ QB cases, pointed out that the right of appeal from a 

eau t̂ak decree is not a constitutional right but is the creature 
Singh. . of statute, and as the Money-Lenders Act did not

AaARWAiA a right of appeal from an order under section
aARWAiA, 11̂  no right of appeal existed. No reference was 

made to the provisions of isection 96 of the Code of 
Civil Procedure, which confers a right of appeal 
against a decree, and section 2(£) of the Code of Civil 
Procedure, which defines “  decree ”  and includes 
within the definition an order passed by an executing 
Court under section 47. It has been contended before 
us on behalf of the appellants that an order under 
section 11 of the Money-Lenders Act is an order 
within section 47 of the Code of Civil Procedure and 
that it, therefore, falls within the definition of 
“  decree ”  and is appealable. During the course of 
the argument reference has been made to Order X X , 
rule 11, of the Code of Civil Procedure. Under sub
rule (1) of rule 11 of Order X X  the Court which passes 
a decree may, at the time of passing a decree for 
money, make an order that payment of the decree shall 
be postponed, or shall be made by instalments, with 
or without interest; and sub-rule (£) of the same rule 
provides that, after the passing of a decree for pay
ment of money, the Court may, on the application of 
the judgment-debtor and with the consent of the 
decree-holder, order that payment of the amount 
decreed shall be postponed or shall be made by instal
ments. The order under sub-rule (i) is a part of the 
decree in the suit, and may be challenged in an appeal 
from the decree. The order under sub-rule (^), for 
payment by instalments; can be made only with the 
consent of the decree-holder. No appeal, therefore, 
can lie against an order passed with his consent. 
Nor, on the other hand, can an order refusing instal
ments under sub-rule (i) be appealed against, as the 
right to pay by instalments does not exist unless the

184 In d m M iA %  f m ,  I I S ,



AoiawiiJ,
3.

n t .  m ]  p iM iA  l a i i l i .

decree-lioldei’ lias conseBted to it; Three H^ngoon 
cases witli regard to sub-rule {£) haye been brouglit to "5^^^  
our notice. It appears from the first of ttese, Saya mmt 
Battle V. Ma Pv)a Bai}), tbat in Burma, or at least in si»gh
that part of Burma from which the appeal arose, the 
consent of the decree-holder is not necessary for an sinoh.
order under sub-rule {S) of rule 11. Carr, J., sitting 
singly, in that case held that an order under sub
rule (£) is appealable. That decision was followed by 
Maung Ba, J., sitting singly, in U Tha Me v. 
Paungde Go-operative Town Bank{^) and by a 
Division Bench in Abdul Karim v. Mamg Smi 
Kyaw{^), In the first of the Bangoon cases Carr, J. 
observed that when a question arises whether an order 
under sub-rule (£) should be passed or not the question 
appears to be one between the parties to the suit and 
one relating to the execution, discharge or sa.tisfac- 
tion of the decree, and that consequently it comes 
within section 47 of the Code and is appealable. The 
two other Rangoon cases followed the decision of 
Carr, J. without further investigation into the 
matter. It has been conceded before us that ifc is not 
every order passed between the parties to a suit in the 
course of execution proceedings that falls within the 
definition of ‘ ' decree so as to be appealable. In 
Surendra Nath Mitra y. Mntunjay Banarji{*) it was 
held that a decision under section 47 is not a decree 
within the meaning of section 2(^) unless it in some 
way finally determines the rights of the parties with 
regard to all or any of the matters in controversy.
The same view was taken in D eo ^ m d m  SingJi y,
Bansi Singh{^) in which it was held that the order, 
to be appealable as a decree, must concitisively deter- 
Imine the rights of the parties, and that consequently 
no appeal lay against an orde  ̂ by which the; ^alue of 
the property directed to be sold under a decree has

(1) (1926) I . L. B. 4 Eang. 247.
(2) (1929) A. I  B. (Bang.) 192.
(8) (1932) A. I. B, (Bang.) 54.
(4) (1920) S Pai L. J. 270.
(5) (1911) 16 Oal. W. N. 124,



W4.0. been assessed at a certain figure according to the state- 
ment of tlie decree^holder. The question, therefore, 

DHARi ' is whether an order determining instalments under 
SwGH section 11 of the Money-Lenders Act is an order which 

■Rahman Conclusively determines the rights of the parties. 
Singh. The right of the decree-holder to be paid the decretal 

amount and the liability of the judgment-debtor are 
A oarw ala, determined by the decree in the suit. The power 

conferred on the exeGuting Court by section H  of the 
iloney-Lenders Act is a discretion which the Court 
may exercise in derogation of the rights of the decree- 
holder to execute the whole of his decree immediately 
against the judgment-debtor. In deciding whether 
it shall or shall not exerciso the discretion conferred 
upon it by this section the Court is not determining 
any question of the parties’ rights, but merely whether 
an indulgence shall be shown to the judgment-debtor 
for the purpose of enabling him to meet the just 
demands of the decree-holder and at the same time 
avoid the forced sale of his own properties.

In deciding whether ithe circumstances justify 
the exercise of the discretion in favour of the jtidg- 
ment-debtor the Court is required by section 12 to 
take into consideration the circumstances of the 
judgment-debtor, the amount of the decree and the 
capacity of the judgment-debtor to pay the instal
ments on due dates. From the discussions on this 
question which are heard from time to time in this 
Courts it would appear as if the impression is that 
the only person whose difhculties are to be considered 
in the application of section 11 of the Money-Lenders 
Act is the judgment-debtory and that the difficulties 
of the judgment'Creditor are not to be considered at all. 
It is true that the Court is required to take into con
sideration the capacity of the judgment-debtor to pay 

: the instainaents, but the Court is also required to take 
into consideration the amount of the decree 
circumstances of the judgment-debtor. To my mind 
it appears that what the LegisMture had in view was
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A g akw ala ,

that if, taking into consideration the various circum- 
stances mentioned, it appears to the Court that a peanue- 
judgment-debtor will be able to discharge his obliga  ̂ 'dhaui 
tions to his creditor provided he is given a reasonable sin̂ h 
time, the Court is empowered to give that time by 
ordering instalments, but the Court is bound to singh. 
consider whether the resources of the judgment-debtor 
are such as to justify an expectation that the decree- 
holder’s claim to his dues will not be defeated by 
allowing instalments. Where it is clear that the 
resources of the judgment-debtor are so meagre in 
relation to his liability that he is not likely to be able 
to discharge the decretal debt within a reasonable 
time, the Court would not be exercising a wise dis
cretion in prolonging the execution proceedings by 
fixing instalments which would make but little impres
sion on the possibility of iudgment-debtor discharffinff 
his indebtedness.

There is one other case of this Court to which 
reference was made, namely, Jugeshvari Prasad v.
Kamalci Pmsad(^. In this case the Court below had 
held that it had no power to pass an instalment decree 
under the Money-Lenders Act. The Bench before 
which the appeal came did not consider the question 
whether an appeal from an order refusing: to fix 
instalments lay or not, but holding that the Court had 
jurisdiction to pass an order for instalments, set aside 
the order of the Court below and directed it to dispose 
of the matter according to law. As the question of 
the maintainability of an appeal was not raised and 
was Eot considered, thislcase cannot be looked iipon as 
an authority on the question which we have to decide, 
particularly in view of the fact that, whether an 
appeal lay or not, it was competent to the Bench, in 
the exercise of its revisional powers, to direct the 
Court to exorcise the jurisdiction which the Court had 
mistakenly refused to exercise.
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1940, One other aspect of the matter must also be
DumvK. considered, and that is the ground on which Wort, J. 
DHABI decided the case of Bishundeo Singh v. Rasdhari 

Sin^h{% as that ground has been again urged before 
rahratan It has been pointed out that, in the case of a

stn&h. mortgage suit, by section 10 of the Act, the Court 
which passes a decree is empowered to fix instalments 

agak̂vaxa, jjy which the decretal debt is to be paid, and that an 
order passed by the Court which passed the decree and 
forming part of the decree may be challenged in an 
appeal from the decree. By section 13 of the Act the 
Court is directed to value the property of the Judg- 
ment-debtor which is sought to be sold, and to 
determine how much of it is necessary to sell in order 
to satisfy the decree. From the Court’s decision in 
that matter there is an appeal expressly provided. 
It has been contended that the only reason why an 
appeal has not been expressly provided in section 11 
is because the Legislature contemplated that an order 
under section 11 would be viewed as an appealable 
order under section 47 of the Code of Civil Procedure. 
As I have already shewn, under the decisions of this 
and of the Calcutta High Court it is clear that the only 
orders under section 47 which are a;ppealable are 
orders which finally determine the rights of -the 
parties and that an order under section 11 is not of 
that nature.

I would, therefore, uphold the preliminary 
objection, and dismiss this appeal with costs.

R owland, J.— I entirely agree. There was one 
line of authority in the Calcutta High Court favour
ing the view that, as argued before lis, any order 
deGiding a matter between the, parties to the suit in 
the course of execution proceedings was to be regarded 
as a decree under section 47 read with the definition 
of “  decree ’ ’ in section 2, clause (^), of the Code of

{?•) (lOSO) CiTil ReTiwn no; W  of 1939 j[tf?irapor^
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Civil Procedure, but the considered decision of that 
Court m Deokinandan Singh y. Bansi SingJi{ )̂ has dhakuk- 
since been regularly followed and, if I  may say so, omm 
treated as having settled the law. The order which, 
it was contended in that case, was appealable was an rajibatan 
order 'fixing the valuation for the purpose of settling Singh . 

a sale proclamation. The Judges pointed out that if 
the contention of the appellant were to prevail, 
whereas there would be only one appeal under the 
Code from a decision upon the question of valuation 
in the course of proceedings for reversal of the sale 
under rule 90 of Order X X I, there would be a first 
and a second appeal against an order for assessment 
of valuation antecedent to the sale. This, they say, 
could hardly have been the intention of the Legisla
ture. In this Court that decision was followed in 
Saurendra Nath Mitra v. Mritunjay Bamrjii^) in 
which after considering a number of authorities 
Dawson Miller, C. J. accepted the view of the Calcutta 
High Court as explained in the decision of the 
Madras High Court in Simgami A chi v. Subrahmania 
Ayyar(^), and observed that an order to be a decree 
must conclusively determine the rights of the parties 
and that if any other view were adopted the result 
would be that an appeal might be preferred against 
every order in the course of execution proceedings and
this could hardly have been contemplated by
the framers of the Code of 1882. Dawson Miller, C.J. 
thought that no wider interpretation was to be given 
to section 2, sub-section ( )̂, which defines ' ‘ decree 
and states that it .shall be deemed to include the deter
mination of any question within section 4r7. These 
words ’ he saidy '" must be limited by the words 
which immediately precede a,nd unless the decision 
appealed from is one which in some way determines 
the rights of the parties with regard to all or any of 
the matters in controversy in the suit, it c'annot be

(1̂ (1911) 16 CaL W . N. m .
(2) (1920) 8 Pat. h, J. 270. :
(9) (X908) I. L. K. 27 Mad, F. B,
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Dhanuk-
DHAEI
Singe

V.
R amuatan

Sin gh ,

R owland,
J.

included under tlie definition of decree,” otiierwise it 
would be liierely an inlerlociitory ordei’ and although 
it may be true to say tliat tlie Judge acts’judicially 
in coming' to tlie conclusion, that does not in itself 
make his detemiiimtion a decree within the meaning 
of the section. As my learned brother has pointed 
out, there was nothing for the Court to decide as to 
the rig;hts of the parties in the suit, those rights 
having been conclusively determined by the judgment 
and decree in the suit itself. The point before the 
Subordinate Judge was a matter of procedure whether 
the judgment-debtor should be given time to pay and 
the decree-holder restrained from exercising the right 
which he had under the law to execute his decree at 
once. An order regulating the procedure in this 
matter was an interlocutory order, and so not 
appealable.

Affeal  dismissed in limine.

S.A.K.

1940.

FULL BENCH.
Before ■ Harries, C. J., Iforf, and Manohar Loll, JJ. 

EAMPHAL SAHU

March, 29. 
April, 1, 15., BABU SATDEO JHA/V

' Code of Civil Procedure, 1908 (Act V of 1908), Order
XXI I .  rules 8 and 11, and Order X L I ,  rule 4-~~appeal by all 
the plaintiffs or defendants---decree appmled from proceed
ing on a ground common to all— death of one of the 
appeUants— lsgal represent not mhstiUiied-~appeUat&- 
CoiLft, whether km power under Order X L I ,  rule .i, t o r e m s e  
or imij-thc decrrc in favour of all the plaintiffs or defendants-— 
ride 1 of Order X L I  ̂ whet}ier ,m m i4 es  or  
exception to Order XXI I ,  rules 3 and 11.

* Appeal irom Original Dm-e.o no. 232 of 1936, from a decision of 
Babn Divarka Prasad, Subordinate .Tndge o f; Muzaffarpur  ̂ dated .the 
30th September, 1936.


