
meaning of section 42; but I have no doubt that the 
steps contemplated by Order X X I, rule 53(4), are 

PiBiHi things to be done in executing the decree and, there-
fore, in this matter the powers of the Court to which 
^ co-extensive with the powers

t). of the Court which passed the decree even without the
BAimKTOD addition in the rule of Avords specifically permitting
MABWiHi, ^  which a decree has been sent to do a
R o w l a n d , particular thing. There was, therefore, in my view, 

no irregularity in making the attachment. There 
was no illegality to condone and, as my learned brother 
has said, none of the decisions cited to us is directly 
in point.

K.D. Afpeal allowed.
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 ̂ Gode of Givil Procedure, 1%% {Act V of 1908), sections 
D-0 and W-~>order under section 60 made by the Court to 
which decree has been transferred, for execution— defect of 
procedure only— appellate Court, whether should interfere s 
i€ith the order, where merits of the case not affected hy 
irregularity—section 99.

When the Court to which a decree has been transferred 
for execution makes an order for substitution tmder sectioTt' 
50, Code of Civil Procedure, 1908 , it is a: matter of
procedure and not of jurisdictvjn,

Kunumr Jung Bahadnr v. The Bank o f Upper India,
Ltd., Luchiow(i-), relied on.

*AppeaI from Appellate Order no. 829 0^193^ from'TrT o i i ^ f  
i .  Luby, E sq./r .c .s .v  Jndicial Cominissioner of Cliota Nagpur duted 

coufiming an ciMpr oi Babu Babindra Natli
h  Eanohi, dated the 18th July, 1939.
il)  (1928) 32 Cal, W. N. 790, P. 0



SH Chandra Chur Deo v, M usamm ai Shyam  Kumari{l) 1940, 
aM  Kalu Ram y . Fvrni Sheonand Rai Johhi Ram{^), T  
Mowed. “

therefore, that an appellate Court oiiglit not to Haldab 
interfere with an order under section 50 made by a Court 2.. 
to which a decree has been transferred for execution where AaATooN. 
the merits of the case are not affected by the irregularity.

Sham Lai Pal y. Modhu Sudmi Sircar(^), ioWoW’Qd.
Ofj^dal Trustee of Bengal v. Basdeo Bhagati^), 

distinguished.

S. M am hnal Husain v. Oudh Commercial Banh,
Ltd. and A mar Chandra Banerjee v. Oiiru Pfosunno 
Mulierjeei^), referred to.

Appeal by the legal representatives of the judg- 
ment-debtor. V

The facts of the case material to tMs report are 
set out in the judgment of Agarwala, J.

K. Sahay> ioi the appellants.
R. P, Jaruhar, for the respondent.
xA.garwala, J.— The facts material to this 

appeal are as follows; G-. A. Aratoon & Co., 
obtained in the CalGutta High Court , a decree for 
E,s. 2,000 against IJpendra & Debendra, a firm 

' carrying on business at Bundii near Ranchi in this 
province. On the application of the decree-holder 
the decree was transferred for execution to Ranchi.
In the Ranchi Court a compromise was entered into : 
under which the judgment-debtors agreed to pay 
Es. 100 a month to the decree-holder until the decretal 
debt should be satisfied. The compromise also 
provided that in default of any payment the decree- 
holder should be entitled to realise the entire balance

(1) (1981)1:. L. E. 11 Pai 445.
(2) (W32) I. L. R. 11 Pat. 580.
(3) (1895) I. L. E. 22 Oal. 568.
(4) (1937) A. I. E. (Pat.) 2S9.
(5) (1931) A. T E.. (All.) 320(2).
(6) (1900) T. L. K. 27 G al 488. .
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instance could Dot be reversed on account of such 
irregularity. This case was referred to in a later 

I a t s  decision of the Division Bench of the Calcutta High 
Haidak Court in A mar CJiandm Banerjee v. Gum Prosunno 

Muherjeei}). In that case it was held that an 
AEATobN. application by the transferee of a decree for execution 

after substitution of his name can be entertained 
AaABWALi, Court which passed the decree and the

Court to which the decree has been transferred has 
no jurisdiction to entertain it. With_ reference to 
Sham Lai Pal v. Modhu Sudan Sircar's. case(2) 
Banerji, J. said: “  As to the case of Sham Lai Pol 

Modhi Sudan Sifcari^), that case is distinguishable 
from the present. The question there was as to the 
meaning and effect of section 234 of the Civil Pro-

• cedure Code which provides that an application for 
executing the decree against the legal representative 
of a deceased 3udgment-debtor is to be made to the 
Court which passed it but does not, like section
232, leave any discretion in that court to allow 
execution or n o t '’ . Order XXI, ruie 22, has 
replaced section 232 of the old Code. Stevens, J. 
agreed with the judgment of Banerji, J. but said 
that he desired to express no opinion with regard to 
the construction of section 234. In the Privy 
Council case to which I have already referred both 
these decisions were referred to and *Banerji, J .’s 
explanation of the decision in Sham Lai PaVs asLsep) 
was accepted. The case before their Lordshipil of 
the Privy Council was a case in which the j udgmeht- 
debtors had acquiesced in the defect of procedure 
and their Lordships, therefore, held that they must 
be taken to have waived the defect. They were hot; 
dealing with a case in which it was necessary to 
decide whether an appellate Court should interfere 
where a defect of procedure has occurred but where 
it IS not shewn that the defect has afccted the 
merits of the case. The case which ^  first sight 
supports the contention of the learned Advocate

M  (1900) I. ] j . ; K. 27 .^c57488.'"''' v:'-'--:
(2) (1895) I. L. B. 22 Cal.: 558V
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for the appellants is a Division Bench decisiijn of ...
this Court in the Official Trustee of Bengal v. DEBEkDRi
Basdeo Bhagati^). That was a case in which there 
had been no waiver of the irregularity in the pro- 
oediire of the court executing the decree in making 
an order uiider section 50 of the Code of Civil MM6m. 
Procedure; but the learned Judges who dealt with 
that case, after referring to the Privy Council 
decision, decided that the execution should not be 
allowed to proceed. The facts were that the execut
ing Court had refused to order the substitution of 
the representatives of the deceased judginent-debtor, 
and it was against that order of refusal that the 
appeal had been preferred. Mohamad Noor, J., 
delivering the judgment of the Court, said : We
are at a stage where no Execution has been issued.
When it is brought to the notice of the Coiirt that: 
a certain procedure is irregular, and when the 
proceedings can be regularised by applications to 
the proper Court, there is no reason why the Court 
should allow the irregular proceeding to continue ”  .
It will be observed, therefore, that Mohamad Noor,
J. was not dealing with a case like the present 
where the Court has passed an order in favour of 
continuing the execution proceeding and the appel
late Court has to consider whether the order should 
be interfered with. The last case to which I propose 
to refer is the decision of a Division Bench of M e 
Allahabad High Court in S. Mamhmat Husain v.
(Ivdh 'CommerGia  ̂ Ltd.i^). There it was
held that section 50(7) does not confer exclusive 
jurisdiction on the Court which passed a decree for 
the purpose of s\ibstituting the names of the legal 
representatives of a deceased yudgment-debtor, but 
that ii-n application for substitution is also entertain- 
able by a Court to which a decree Kas been trans
ferred" for execution. In delivering the jlidgment 
of the Court Bennet, J. observed: “  Por the

(1) (1937) A. I. E. (Pai; 289.
(2) (1981) A, I, B, (All,) 820(2),
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1940. judgment-deblx)r-appellant it was argiieji that
although section 42 gave jurisdiction to the Court to 

Naki which a decree was transferred for purposes of-
Haldae execution that jurisdiction does not include the

particular jurisdictiou given by section 50(:?) 
Aeatoon. , exclusively to the Court which passed the decree.

Now if that were so a very reniarkable result would 
Agaewaia, ,|q]Î ^̂  because section 47(5) states that a Court 

executing a decree shall determine all questions 
which arise as to whether any person is or is not 
representative of a party.'’

In my view the defect in procedure which has 
occurred has net affected the merits of the decision 
and should not be interfered with. The appellants ' 
admittedly reside in Ranchi and, prima facie, 
therefore," it was more convenient for them to have 
the matter decided at Ranchi than at Calcutta. It 
has not been made a matter of grievance that they 
have been inconvenienced in placing their case 
before the Banchi Court or that they vvere not 
representatives of the deceased judgment-debtor.

I would, therefore, dismiss this appeah with 
■ costs.;

Eowland, J.—I agree.
, V B.A.K..

Appeal dismimd.

APPELLATE.aViL.:
1940. . Before Harries, G. J. and 4 ganoala, J.

GAYA' PEASAD SINGH. ;;
■'

JAGDISH GHANDEA DEO DHABAL DEB.* :
: yGkotaMaqpwr^l^ viet, 1908 {Bcng. /tff’f T J  : of : 

1908), secU on ,s^ :^  AH, 190S
of 1908), section '23. whether govervs the pror:mQm oj the

; ^Apped from Decree no. 220 of 1936, from a decision
of Eai Bahadur Saudagar Sirigh, Judicial Oommissicmer of Siugliblaum:, 
dated the Srd September, 19S5, reversing a decision of k. H liemp, 
Esft.:, .Xfttalbhum, dated the 25iii July.

844 t h e  INDIAN LAW REPORTS, [VOL. X IX .

A'pril, 4.


