
tlie date of the .confirmation of the sale and if that imd.
was tiie extent of the charge that he was enforcing 
tnat will also be the extent of the charge which is smgĥ
extinguished

'i'he general rule is as stated in Jugal Kishore 
ISwrayan bmgh v. Bliatu Modi{}) and KainaLdfiari Lai ghaot.
V, Tarachand Marwari '̂ )̂, “  it is settled tnat alter 
a lioiamg has been once sold in execution of a rent 
decree and has passed out of the possession of tne 
tenant, it cannot again be sold in execution of any 
otner decree tor rent due by tne same tenano I'ne 
ruie IS not abrogated by the decisions wnicn recognise 
one special case in wnich the pui’cnaser may become 
iiaoie 10 pay rent accruing due before the date ot sale 
or of its conhrmation. 'ifiat case arises wnen, as in 
tiamdnan CliaUoraj v. Kartifc Chandra iJhaUo- 
'paa/iya{ )̂, notice has been given in tke sale proclama
tion iiseit tnat tlie lioiding is being sold suoject to a 
iiaoility tor earlier arrears of rent. Tne decisions ox 
tnis Uourt wnicli I cited above were considered in 
lyn'penam I^ath Gihatterji v. Kuldif M'lsseri )̂ 
wiui regard to tne application of tlie exception Jugal 
lusihore s case(  ̂j nas not been accepted, but uie general 
ruie to wiiicn m s  an exception nas not been queotioned 
ana stands good.

The result will be that the appeal and cross-objec
tion will both be dismissed witn costs.
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Agarwala, J I agree.

s.A.ic,. A ffea l and Cross~obj0ction disniissed.

(1) (1923) 4 Pat. L. T. 640.
(2) (193-1) 1C Pat. L. T. 73.
(3) (1902) 6 Cal. W ; H , 877,,
(4) (1938) L  L. R. 17 Pat,. 694, F. B.
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BALMAKUND MAEWAEI.*

Code of Civil Procedwre, 1908 (Act V of 1S08), sections 42, 
51 and Order X X I, rule 53{4)— Court to which decree has 
been iransjerred for execution^ whether has jurisdiction to 
attach ‘partition decree in favour of judgment-debtor.

Tiie method of execution by attaciinient and sale of a 
uecree in favour of the judgment-debtor is one of the methods 
of attachment which fall within clause (e) of section 51, Code 
of Civil- Procedure, 1908. Also the attachment and sale of a 
decree in favour of a iudgmeiit-debtor falls within the method 
of attachment prescribed by clause (b) of section 51 of the 
Code. Whichever of these clauses of section 61 applies to a 
decree m  favour of the judgment-debtor, he is clearly liable 
to be proceeded against in execution in the manner prescribed 
by the Code.

The words of section 42 of the Code that the Court exe
cuting a decree sent to it shall have the> same powers in 
executing such decree as if it liad been passed by itself appear 
to mean that the Court to which the decree has been sent for 
execution is empowered to execute it in any of the ways 
jurescribed by section 51 that is applicable to tnai: parwomar 
kind of decree, and that, as by Order XXI, rule 5 3 ,  of the 
Code, the method of attaching a partition decree is the method 
prescribed by sub-rule (4) of rule 53, the executing Court Is, 
by reason of section 42, empowered to effect the attachment 
of a partition decree in favour of the judgment-debtor.

JPfithm Ghand Lai Chaudhry y. Satya Kinkar Dasi'^'), 
Moti Earn Diwan Chand v. Dhanna Singh-Haveli 
Kalu Ram  v. Firm Sheonand Bai Jo]c/w and Kunioaf
Jung Bahadur v. The Bank of Upper India, L td ., 
Lucknowii), distinguished.

, : *Appeai from Origma! Order uo, 207 of 1939, from an order of ■
: Bat)U; Babindra Nat'li Ghosh, Special Subordinate Judge at SaDiehi, 

dated the 19tli April, 1939.
(1) I. L. B. 11 Pat. 94.
(2) (1934) L  L. R. 16 LaJi. 6<5.
(3) (1982) I, L. E. 11 Pat. 680;
(4) :{1928):32 Cal. W. N. 790, P. C.



PntM
PlETHI

Eaj

Per K o w l a n d , J.-—-The steps contemplated, by Order 1940,
XXI, rule 53(4), are things to be done m executing the 
decree and, therefore, in this matter .the powers of the Court 
to which a decree has been sent are co-extensive with the 
powers of the Court which passed the decree. Ganesh

Appeal by the decree-holder.
The facts of the case material to this report are 

set out in the judgment of Agarwala, J.
N. N. Sen, for tlie appellant.
S. A. Khan and G. G. Das, for the respondent.
Agarwala, j . —-This is an appeal by the decree  ̂

holder from a decision of the Subordinate Judge of 
iianchi holding that he has no power to attach a decree 
lor partition obtained by the judgment-debtor against 
wnoin it is sought to proceed in execution. The rele
vant facts are that the appellant obtained a decree 
on the Original Side of the Calcutta High Court 
against the Firm Ganpat Bai Balabux. This decree 
was transferred for execution to the Court of the 
teuDordmate Judge of Eanchi. An application for 
execution at Ranchi having proved intructuous tne 
decree-holder applied to tlie Calcutta High Court 
under Order X X I , rule 50, for leave to proceed againsD 
the respondent Eakuakimd Marwari as a partner in 
the ueotor-lirm. Execution was then taken out 
against Balmakund Marwari and resulted' in decree 
being satisfied in part. A  further application was 
then taken out in which it was sought to attach a 
partition  decree which had been obtained by Balma- 
Kund Marwari in 1936., A  writ of attachment was 
issued and Balmakund entered appearance. By a 
petition  he objected .to the exeeution proceedings on 
the ground th a t he had alread}  ̂transferred his interest 
in tne partition decree to one Kanhaya Lai for consi
deration, The date on which he is alleged to have 
done this was 5th of February^ 1939, a f^ after
service of writ of attacliment. JMs objection was 
heard by the Court below on the 19th of April, 1939,
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1940. when the Court found against Balmakund on the 
^ “— question of the transfer of the partition decree; but 

piSm the Court gave efect to another objection which was 
Raj raised at the hearing by the judgment-debtor, namely, 

Ganesh under Order X X I, rule 53(4), it is only the Court 
which passed the decree and not the Court to which a 

B*MfAK!JNo decree has been transferred for execution that has 
MARmw. jurisdiction to attach a decree passed in favour of a 
Agarwala, judgment-debtor. Eule 53 of Order X X I, prescribes

J. tiie method by which decrees may be attached. Sub
rules (1) and (,̂ ) refer to the method of attaching a 
decree for payment of money or for sale in enforcement 
of a mortgage or charge. Sub-rule (4) refers to 
decrees of the nature other than those mentioned in 
sub-rule (I ) . It prescribes that in such cases

“  The attachment shall be, made by a notice by the court which 
passed the decree sought to be executed, to the holder ot the decree 
sought to be attached.”

It is contended on behalf of the respondent in 
this appeal, as it was in the Court below, that the
words “ the Court which passed the decree ’ ' do not
in the sub-rule include the Court to which the decree 
has been sent for execution. Eeference was made to 
the provisions of rules 16 and 50 where the phrase 
“ Court which passed the decree ”  occur and to deci
sions interpreting that phrase. Rule 16 refers to 
applications for execution, by a transferee of the 
decree and provides that the transferee may apply lor 
execution of the decree to the Court which passed it. 
In PritJm ChaTid Lai Chaudhry v. Satya Kinkar 

it was held that an application for executioh 
by a transferee of a decree can be entertained only by 
the Court which actually passed the decree. Since 
then the rule in this Court has been amended by; 
empowering the Court to which the decree has been 
transferred to entertain an application by a, transferee 
for execution of the decree. Moti Ram-Diwan Chand 

 ̂ also a case in which

8 3 4  THE INDIAN LAW EEPORTS, , [v O L . X IX .

’ ' i l f  (1931) T l  ̂ 11 P a tT ^  — ^
(2) (1084) I. L, B. 16 Lah. 63.



it was held that an application under Order X X I, 
rule 16, is not entertainable by a Court to which a 
decree has been sent for execution. In that case, piethi
however, it was held that .the jiTd^ment-debtor had 
waived the irregularity in the exercise of its jurifdic- 
tion by the Court to which the decree had been v̂.
transferred. Rule 50 of Order X X I, provides for 
execution of the decree passed as^ainst a firm and 
against a person who has been individually served as Aarnvm, 
a partner with summons and has failed to appear. J*
By sub-rule ( )̂ it is provided that ŵ here the decree- 
holder claims to be entitled to cause the decree to be 
executed against any person other than such a, person 
as is referred to in sub-rule (l), clauses (5) and (e), as 
being a partner irr the firm, he ma,y apply to the Court 
which passed the decree for leave to proceed against 
such a person. In Kalu Ham v. Firm Sheonandan 
Rai Johhi Ram{' )̂ it was held that an application 
under sub-rule (2) was entertainable only by the C<"urt 
which actually passed the decree a,nd not by the Court 
to ŵ 'hich the decree has been transferred for execution.
This rule has also been amended by this Court and by 
the amendment the Court to which the decree has been 
transferred for execution has been empowered to 
entertain an aDpIication under sub-rule, [2) of i*iile 50 
of Order X X I. In Kunwar Jang Bahad%r y . The 
Bank oi Upper India, Ltd., Luchnowi^) it was held 
by the Privy Council that it is only the Court which 
passed the decree and not the Court to which it has 
been sent for execution that may entertain an applica
tion for execution against the leeral representative of 
the deceased judgnient-debtor under section 50 of the 
Code of Civil Procedure. In that case their Lordshi'bs 
held that where substitution has been ma.de by l^e 
Court to which the decree has been sent for execntion 
:the irregularity may be waived by: acquieseehee and 
that when: it has been so waived the party acquiescing 
ca,nnot subsequently question the j urisdiction of the
n "  I T S  «80. -~

Cal, W. N,: 790, I*, 0,

VOL. x r x .]  PATNA SERIES. 8 3 5



executing Court. In my view, none of these cases 
FffiM is of material assistance in tlie present appeal. Sec- 

pmTHi tion 42 of the Code provides
E i j

Gahesh "  ^  court executiBg a decree sent to it shall have the same powers
in executing such decree as if it had been passed by itself........... . . .”

BALMARô a Section 51 specifies the various ways in, which a decree 
Maewari. may be executed: clause (6) empowers a Court to 
AoARWALi, execute a decree by attachment and sale or by sale

J-. without attachment of any property: and clause (e)
empowers a Court to execute a decree in such other 
manner as the nature of the relief granted may require. 
Clauses (a), {c) and (d) have no a,pplication to the 
facts of the present case. They refer to execution by 
delivery of properties specifically decreed, to execution 
by arrest and detention in prison and to execution bv 
appointment of a receiver. Clause {e) appears to 
refer to those special methods of execution which are 
provided for in certain rules of Order X X I, for 
example, a decree for specific movable property 
(rule 31), a decree for restitution of con-jugal rip:hts 
or for an injunction (rule 32), a decree for execution 
of document or endorsement of nesfotiahle instrument 
(rule 34), an application for execution by attachment 
of a decree (rule 53) and execution of an order for 
payment of coin or currency notes (rule 56), In my 
view the method of execution by attachment and sale, 
of a decree in favour of the judgment-debtor, is one 
of the methods of attachment which fall within 
clause (e) of section 51. Also it seems to me that the 
attachment and sale of a decree in favour of a judg- 
ment-debtor falls within the method of attachment 
prescribed by clause (Z>) of section 51. Whichever 
of these ck,uses of section 51 applies to a decree in: 
favour of the judgment-debtor, he is clearly liable to 
be proceeded against in execution in the manner 
prescribed hy the Code. The words of section 42 that 
the Court executing a decree sent to it shall have the 
same powers in executing such decree as if  it had 
been passed by itself appear to me to mean that the

836 THE INDIAN LAW EEPORTS, [VOL. XIX.
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1940.Court to whicli the decree Has been sent for execAition _  , _ . 
is empowered to execute it in any of the ways pre- FmM 
scribed by section 51 that is applicable to that parti- 
cular kind of decree, and that, as bv Order X X I, rnle qanesh
53, the method of attaching a partition decree is the ’ da.s
method prescribed by sub-rule (4) of rule 53, the exe- 
cutins; Court is, by reason of section 42, empowered 
to effect the attachment. To take the view contended 
for by the respondent would lead to an absurdity in a 
case where the only property of the jiid^ment-debtor 
is a decree. In such a case, if the argument of the 
learned Advocate for the respondent is valid, the 
executing Court to which the decree has been sent for 
execution would not be able to execute the decree at 
all although it is solely for the purpose of execiitins; 
it that the decree is transmitted to it by Court which 
passed it. Such a result cannot be favoured in 
construing the Code of Civil Procedure.

In mv view the Court below has taken a wrong 
view of the law and I would, therefore, allow the 
aDpeal and set aside the order of the Court below and 
direct that the attachment be restored and the execu
tion proceed. The appellant is entitled to his costs 
in this Court and in the Court below.

R o w la n d . J.—I agree.
Section 38 of the Code says that the decree may 

be executed either by the Court which passed it or bv 
the Court to which it is sent for execution; and then 
we have section 42 which says that the Court executing 
a decree sent to it shall have the same powers in exe
cuting such decree as if  it had been passed by itself.
It ha Sj however, been held in numerous cases that 
where the Code confers ceAain powers on the Court 
which specificaUy passes the decree it does not neces
sarily follow that th^se same powers are exercisable 
by the Court to which the-decree has been sent: These 
are generally speaking cases in which the powers 
which are brought into play are not powers being 
^x^rcised ‘ ‘ in executing such decree ”  withf^



meaning of section 42; but I have no doubt that the 
steps contemplated by Order X X I, rule 53(4), are 

PiBiHi things to be done in executing the decree and, there-
fore, in this matter the powers of the Court to which 
^ co-extensive with the powers

t). of the Court which passed the decree even without the
BAimKTOD addition in the rule of Avords specifically permitting
MABWiHi, ^  which a decree has been sent to do a
R o w l a n d , particular thing. There was, therefore, in my view, 

no irregularity in making the attachment. There 
was no illegality to condone and, as my learned brother 
has said, none of the decisions cited to us is directly 
in point.

K.D. Afpeal allowed.
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DEBENDBA NATH HALDAR

G. A. ARATOON.^

 ̂ Gode of Givil Procedure, 1%% {Act V of 1908), sections 
D-0 and W-~>order under section 60 made by the Court to 
which decree has been transferred, for execution— defect of 
procedure only— appellate Court, whether should interfere s 
i€ith the order, where merits of the case not affected hy 
irregularity—section 99.

When the Court to which a decree has been transferred 
for execution makes an order for substitution tmder sectioTt' 
50, Code of Civil Procedure, 1908 , it is a: matter of
procedure and not of jurisdictvjn,

Kunumr Jung Bahadnr v. The Bank o f Upper India,
Ltd., Luchiow(i-), relied on.

*AppeaI from Appellate Order no. 829 0^193^ from'TrT o i i ^ f  
i .  Luby, E sq./r .c .s .v  Jndicial Cominissioner of Cliota Nagpur duted 

coufiming an ciMpr oi Babu Babindra Natli
h  Eanohi, dated the 18th July, 1939.
il)  (1928) 32 Cal, W. N. 790, P. 0


