
in fact it operated as a deed of assignment 'witMn 
the meaning of section 130 of the Transfer of kabmdan 
Property Act. I f  that be so, there is no question of Sabda 
priority of title, and the attachment therefore by the 
defenda.nts-appellants has no meaning whatever. kanta

For those reasons somewhat elaborately expressed 
I am of the opinion that the decision of the learned Woes,
Judge in the Court below is right and the appeal fails J-
and must be dismissed with costs.

M anohar L all, J .— I entirely agree.
A'pfeal dismissed.

K. D.
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FULL BENCH.
B efore Harries, G.J., W ort and Manohar hall, JJ. 

BANKBY BEHARI PRASAD
1940.

MAHENDEA P R A S A D . 1, 2.

Contract A ct, 1872 {Aot IX  of 1S12), section ’l(h-m inof^
whether can he sued under the section.

In the circumstances set out in section 70 of the ponlract
Act, 1872, the law implies a promise to pay.

As a minor cannot be sued on an express promise, it is 
clear that he cannot be sued on an implied promise.

H eld, therefore^ that the basis of a snit under sectioE 70,
Contract Act, 1872, being a contractual one, a minor cannoi 
be sued under this section.

Mohori B ihec v, Dhumiodas G/iose(l), relied on,
Shahha.z Khan v. Bhangi Khan(^), followed.
K . R. S. V. M uthayya Ghetti v. N araym  Ghetti(P)

(judgment of Reilly, J.), not followed.

v *A  ̂ Decree no, 1033 of 1936, from a decision
:0f T). ,E. Eeuben, Esq., i.o.s., District Judge of Gaya, dated the 20tt 
July, 1936, reversing a decision of Babu Dwarka Prasad, Subordinate 
Judijc, 3rd' Court, Gaja dited the 17th November, 1934.

(1) (1903) I. L. K. 30 Gal. 539; L. E. 30 Ind. App. 114.
(2) (1931) A. I. E. (Lah.) 344.
(8) (1928) A. I, B. (Mad.) 317.
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Mahendra.
PliASAD.

1940. Qiiery : Whether a co-sharer, who undertakes repairs
— of a joint property which the other co-sharers are under no
Bankey jgga,} obhgatioii to do and .have not agreed to his doing for
pRAsvo them, is entitled to claim contribution from them under

section 70 of the Contrtict Act, 1872?

Appeal by the plaintiffs.
The fact of the case material to this report are 

set out in the judgment of Harries, C.J.
The case was heard in the first Instance by 

Dhavle, J’, \¥ho referred it to a Division Bench..

The appeal then came up for hearing before
Ag'arwala and .Eowiand, JJ. \v.ho delivered the
following judgment.

Ag.-s.r\vaia and E owlanb, J J .—Tliis is an appeal by the p.laiutiiiB 
from a decision of the District Judge of Gaya reversing a decision 
of the Siiboi’diuato Judge. The appeal, arises ■ out o£. -.a suit for con
tribution towards the cokIt of repairing- a pyne. The'plaintiffs, who aro
hubband and wife, are co'sliarer Ii.vudlordi-; in vi,Qage Kampoi't'. Uber. 
Ilespuiuienl no. 1 is also a eo-sliarer in (ihiif village and respondent
iio, 2 is a .proprietor .of, village. Ivhaskpri. The pyne in quetitioii runs
through' both '.these village« Mud 'two others, The other co-sharer pro
prietors. ill these four villages: were also, impleaded as dafaiidants in 
the' suit.' The plaiiitills alleged th;it in agL-eemeu'fc -vvi'lih all iihe (io- 
sharers they undertook and carried out' the repairs of the Lalwa pynB 
in :;the’ yeap:, 'to; The de,i'eiidaulra denied: 'that they had
entered into auy agreement; with the plaintiffs for repairing the pyne- 
The trial Coart aooeptcci the defence on 'this point but found, howeyer, 
that the pyne had in fact bee'ix repaired by the plaintiffs and that 
the defendants had ■ben.dited by it. Accordingly he decreed the suit 
holding that the defendanti-; aro liable by reason of section 70 of the 
Contract Act. ilgaiust that deeiBioii, there was an appeal by the 
present respondeiittj 1 and 2. riespondent no. 1 is a minor 'and it 
waa contended on his behalf iu the Court below, as it : has been con
tended in this Court, that section 70 does not apply to the case oi a 
minor. Respondent no. 2,oonte3ted the amount alleged by the plaintiffs 
to ha-?e, beau expended on the repaira. The lower appellate Court was 
dissatisfied with the plaintiff.s' evidence regarding the amount expended 
in 1S39.; The finding of the Court below with reBpect to the actual 
amount expended hy the plaintife is a finding of fact which must : 
accepted iu seeond appeal.

to respondent no. .1 the appellate Court upheld hia 
contention: th a t: he vvas not liable by reason of saetion 70 of the 
Contract Act and, exonerated him from any liability for the  ̂^a^ 
expended: by the plaintiffsj Iu the repair of the pyne. This decision 
has been challenged hy the plaintiffs in this appeal;
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The first question wliicli ai:ises is wiietiier a co-sharer wlio uuder- 1940.
takes repairs wliicli the co-aharers are under no legal obligation to d o ---------——  •
and have not agreed to his doing for them, is entitled to claini ecu- BANKEt
tribution -ftom them. If that question bo answered in the affirmative, BehasI ,
the 'next question is whether he is entitled to claim contribution against Pbasad 
a minor co-sharer. The first of these queations was decided in favoui! n.
of the plaiutilfs by both the Coiirts below, but it is again raised by Mahendea
the respondent no. 1 in second appeal, and must be decided, as between Prasad.
him and the appellants. The second question was not raised in the 
iiret Court but was taken in the appeal to the District Judge where it 
was decided against the . plaintiffs. Section 70 of the Contract Act 
provides: ,

“ Where a, person lawfully does auythiiig for another person, or delivers anything 
to him not intending to do so grfttuitously, and such other person enjoys the benefit 
thereof, the latter is bound to make compensation to the former in respect of, or to 
restore, the thing so done or delivered” .

The findings in the case are that the pyne was in fact repaired 
by the plaintiffs and that the other co-sharers, including the m inor 
respondent no. 1, benefited by those repairs. It may be assumed 
that the plaintifls did not intend to benefit their co-sharera gratuitously.

These questions appear to us to be o f : importanee and we, there
fore, direct that the case'be laid 'before the Chief Justice w’ifch a view 
to its being referred to a Full Beucli. This course seems to be all 
the inore desirable in view of the fact that' opinion in tlris Court on- 
the: first question is not unauimous. In Ramdas y .. Bam Bahu (̂ )
Khaja Mohama,3. Noor and Saunders, JJ., held that for the pvirposes 
of seetion 70 of the Contract Act it was necessary that the-person: " 
from whom contribution, is sought should have, had the option of 
refusing to enjoy the benefit derived from the act of the plaintiff 
while in BabII BhagiuaU Haran Singh v. Maiyan M'urat Mati K uetm  
Rosg and Fazl Ali,: JJ. held that in order to enable a person to recover 
money paid by him for another under section 70 it is not necessary, 
to show; that tha person sought to be made .liable had, before the benefit 
was conferred on him, an option of declining such benefit. As to the 
second question. no authority of this Court is cited. Elsewhere,. one,. 
view is taken in Shahbaz Khan v. Bhangi Kkm(2) and the contraiy in
K. R. S. V; Muthayya Ohetti Y/ Namyana CheMi{i). '

On this reference.
Raj Kishore Prasad, for the appellants: By 

reasoD of section 70 of the Contract Act, 1872, a 
liab.ility apart from contract, express or implied, is 
created, and the minor is liable to contribute towards 
the expenses incurred in repairing the pyne, the 
minor being a co-sharer in the village.

" v(V) (1935) 10 Pat. L. T, 649
(2) (19B1) I. L. E. 10 Pat. 528.
(3) (19&1) A. I. R. (Lah.) 3̂ 14.
(4) (1923) A. I. E. (Mad.) 317,
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THE INDIAN LAW iftEPOIlTS, [v O L . X IX .

[WoBTj J.—How is the minor liable 1]
bbhS i reason of the provisions of the Bihar Tenancy
PBA3AD Actj 1885, the co-sharer landlords had to effect the 

repairs of the pyne, and the pyne having been 
p™sAD.̂  repaired, the liability to contribute extends to the 

minor co-sharer also.
[M anohae L all, J.—^Minor’s estate may be liable 

but not the minor. How can you get a decree against 
the minor under section 70? A  minor cannot enter 
into a contract even under the general law : See 
Mohori Bibee's case(i).]

Section 68 of the Act provides for such a case.
[M anohar Lall, J — Section 68 is the only 

section that may apply. But you cannot come under 
that section as the present case is not one of supply
ing the minor with necessaries.]

[C hief Justice.-—Do you mean to suggest that 
the word “  person ”  in the section includes a minor? 
Their Lordships of the Judicial Committee in Mohori 
Bilee's case(i) have expressly held that a minor cannot 
contract. Besides, these sections occur in Chapter V 
of the Act which is headed “  Of certain relations 
resembling those created by contract. ’ ’ These sections 
seem to cover cases of implied contract, and would not, 
therefore, bind a minor who is incompetent to 
contract.]

Section 70 does not speak of a contract. It is 
an exception to the general rule. It is a supplemental 
provision.

[C hiee Justice. section 11 of the Act. A  
minor is not competent to contract and section 70 
undoubtedly contemplates a case of an implied 
contract.]

K, R.S. V. Muthayya Chetti v. Narayan Chettii^) 
supports the view that section 70 is applicable to

(1) (1903) I, L. B. 30 App. lU .
(2) (1928) A. I  B. (Mad.) 317.



minors. In our case the minor was benefited and the 1940. 
repair was not intended to be gratuitous. If the 
benefit is deemed to be personal then section 68 should bSIS  
apply. I f  the benefit is to the estate then I must sue psasad 
the person representing the estate. MAiffiNonA

[Chief Justice.—But you cannot sue a minor 
who is benefited. The observation in Muthayya 
Cketti y. 'Narayan Chettii^) is purely obiter. The 
point did not arise. The other learned Judge con
stituting the Bench did not express any opinion.'

[Manohar Lall, J.—In SJiaJihaz Khan v,
Bhangi Khan{^) it has been expressly held that section 
70 does not apply to minors.]

Section 70 is in very general terms. The con
tractual capacity of the person benefited is (|uite 
irrelevant for the purpose of the section.

[C h ie f J u stice .— I f you are right, section 70 
could be used to defeat section 11 altogether."

Then the position resolves itself to this that the 
minor will have the advantage of the repair of the 
)yne without paying for it, or the pyne would never 
)e repaired if  the payment is insisted on in advance.
The whole body of co-sharers will suffer for the sake 
of'one.. "

[C h ie f J u stice .— That is a matter for the 
legislature.'

Sarjoo Prasad (with him N. Verma, G. P. 
and X; iV". for the respondents, not

called upon.
K.D.

Cur. ad'd. mlt.

H a r r i e s ,  C.J.— This is a plaintiffs’ second 
appeal from a decree of the learned District Judge of 
^aya. The case came in the first instance before

(if (1̂ 8) A' I. E. (MadÔ 31'T™"
(2) (m i)  A (Lah.) 344.
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1940. Dlia.vle, J., who referred it to a Divisional Bench. 
’-■ j^ — That Bench by an order, dated the 12th of February, 

Beham 1940, directed that the case should be laid before the 
Prasaq Chief Justice with a view to its being referred to a 

= Full Bench. The matter has in consequence been 
C r  heard by this Bench.

Habries, The suit giving rise to the appeal was brought 
c,j. ’ by the plaintiffs to recover from the defendants a 

proportion of sums spent by the former in repairing 
a pyne which servecl both the plaintiffs and the 
defendants in the suit. The plaintiffs based their 
claim on section 70, Indian Contract Act. Defen
dant no. 4 in the suit was a minor, whereas 
defendant no. 7 was an adult.

The defendants plea,ded that they could not be 
made liable to pay anything towards the coat of the 
repairs because they had not been consulted before 
such repairs were executed and had never had an 
opportunity of rejecting the benefit proposed to be 
conferred upon them by the plaintiffs. Defendant 
no. 4; also pleaded minority. The learned Sub
ordinate Judge, who heard the case at first instance, 
decreed the plaintiffs ’ claim against all the defendants 
whereupon defendants nos. 4 and 7 appealed to the 
Court of the District Judge. The learned District 
Judge held that there w'as nothing in section 70, 
Indian Contract Act, which required the plaintiffs to 
give the defendants an opportimity of rejecting the 
proposed benefit before they could succeed in the suit. 
He further held that section 70 did not apply to the 
case of a minor and consequently allowed the appeal 
of defendant no. 4 and dismissed' the suit against him 
in its entirety. Though he held that defendant no. 7 
was liable: he found that the claim was excessive and 
reduced the amount decreed. Defendant no. 7 has 
not appealed, but the plaintiffs have appealed, con
tending that they were entitled to the amount 
■originally claimed against both defendants nos. 4 
and-7.
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The plai.oii,ffs were co-sl:iarers in a, village called W4o. 
Rampiir [Jber. Respondent no. 1, who was tSe nunw'"bTnkS™ 
defeiidaiit no. 4 in tlif3 suit, is a co-sharer 'with the Bbhari 
plaiiitiiis in that village. Eespondenl/ no. 2, who prasad 
was defendant d o . 7 in the suit, i s  the proprietor 
of a village called Khasldiori. The pyiie in question pbasad.'̂  
runs through both these villages and, serves not only  ̂
the plaintiifs-appellants but also both the respondents.'
The plaintiffs in their plaint alleged that in agree
ment with all the co-sharers they undertook and 
carried out the repairs to this pyne in the yea,rs 1334 
to 1339 F. They alleged that the defendants had 
received the benefit of this work and consequently thcat 
they were boiiiid to pay a proportionate share of the 
cost of repairs by reason of the provisions of section 70,
Indian Contract Act. The defendants denied that 
they entered into any such agreement with the plain
tiffs for repairing the pyiie, and both the' Courts 
below came to the conciusion that no such agreement 
had been entered into. The fiiiding is that the 
plaintiffs themselves without consulting the defen
dants; repaired tlie pyne, but that they did not intend 
to confer a benefit gratuitously upon tlie defendants,
Further, it is clear that the defendants obtained con
siderable benefit from these repairs, ami the .question 
arises whether the respondents can be made liable.

The Bench which heard this case was of opinion 
that two points were involved: {1) whether a 'co- 
sharer, who undertakes repairs which the co-sharers 
are under no legal obligation to do and have not 
agreed to his doing for them, is entitled to claim 
contribution from theBi; and, in the event of that 
question being answered in the a.ffiruin,tive, { )̂ whether 
a co-sharer is entitled to contribution against a niinor 
co-sharer.

Tt will be convement to deal, in the first place, 
with the question of minority.
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Section 70, Indian Contract Act, is in these
Bankk
Behaei u a person lawfully does anything for aiiotlier person, or
PsASAD jjgiiyerg anything to him, not intending to do so gratuitouHly, and suoli 

MAmNDHA. person enjoys the benefit thereof, the latter ia bound to make
•p compensation to the former in respect of, or to restore, tlie thing bo

done or delivered.”

Habbiss, j|- î e seen that the section is in general terms 
^ ' and no exception is made on the face of it in favour 

of a minor. It has consequently been argued on 
behalf of the appellants that on the plain terms of 
the section it applies to a minor.

It is clear, however, that a minor is incompetent 
to contract. Section 11, Indian Contract Act, 
provides that—

“ Every person is competent to contract who is of the age of 
majority aecoiding to the law to which he is subject, and who is of 
Bound mind, and is not disqualified from contnictiug by any law to 
which he is subject-”

There appears at first to have been some doubt as 
to the meaning of this section vî ith rega.rd to minors, 
but all such doubt has been removed by a decision of 
their Lordships of the Privy Council in Mohori Bibee 
y . Dhiirmodas Ghose(^). That case laid down that the 
Indian Contract Act makes it essential that all con
tracting parties should be competent to contract and 
expressly provides that a person who by reason of 
infancy is incompetent to contract cannot make a con
tract within the meaning of the Act. It follows that 
if a minor enters into a contract, such a oohtract is 
void ah initio and cannot be sued upon.

Section 70, Indian Contract Act, is in Chapter V 
of the Act, and that Chapter is entitled ‘ ‘ Of certain 
relations resembling those created by contract ’ ’ . In 
my view section 70 sets out the circumstances in which 
a person leceiving a benefit must be deemed to have 
impliedly agreed to pay compensation or ,to return the 
thing done or delivered to him. In the circiimstances
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set out^in that section the law implies a promise to 
pay. I f  section 70 is an instance of an implied con- 
tract, then clearly a minor cannot be made liable on BEHiM 
such a contract. If a minor cannot be sued on an I’ra.sad 
express promise, it appears to me clear that he can- 
not be sued under an implied promise. An implied Pbasad. 
promise is nothing more than a promise which is 
inferred from certain circumstances. The basis of ’ 
a suit under section 70 is, in my view, a contractual 
one, and consequently a minor cannot be 'sued under 
this section.

If a minor is liable in a suit under section 70,
Indian Contract Act, an extremely curious result 
would follow. It is clear that if a minor agreed to 
buy a motor car and the same was delivered to him 
by a motor car dealer, the latter could not maintain an 
action for the price. If, however, the motor car was 
delivered by mistake or without any previous agree
ment to the minor without any intention of making a 
gift of the motor car and the minor used it for his 
own benefit, then he would be liable to make compen
sation to the extent of the value of the car or to return 
the car if section 70 applied to minors. In short, the 
minor would be under no liability to pay the price if 
he had promised to do so, whereas he would be under 
such liability if he had never made any promise.
Such, in my view, could never have been the intention 
of the legislature.

Again if section 70, Indian Gontract Act, applies 
to minors, then section 11 could be wholly defeated in 
many cases. Por example, a minor cannot be sued 
on a contract to pay for luxurious goods supplied, 
but it could always be alleged that goods had been 
delivered to a minor without any intention of making 
a gift and that the irfinor had enjoyed the benefit of 
such goods. Such a case would fall within section 70, 
and the minor, though he could not be sued on the 
contract, could always be sued under section 70 for 
compensation in respect of the goods or for restoration
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; o f the goods. It jippeai’s to me clear that if section 70
. Bankey is held to apply to minora, then the hitter can be made

B ehari liahle ill eases of oontnict though section 11 in-terms
PBA8AD gjjyg iiicon'!.peten.t to (̂ ont̂ a„ct.

Lastly, if section 70, Indian (k)ntract Act, 
applied to minors, then section 68 of the Act appears 

■ Harkibs, to be wholly rediiD.thint. Section. 68 dealn wit.h claim 
' for necessaries ajid is in these term s.-

“  If a persoi] jnctipyblo of entering into a c.ontract, or any one 
whom he is legally boimcl to si^pport, is supplied by another person 
with necessaries suited to In's condition in life, tl'K! person who has 
iumished such supplies is entiiled to be reimborsed from the property 
of such incapable person.”

There can. be no doubt that a minor is a person, 
incajjable of entering into n contraict and is, therefore, 
a person to whom section 68 a-pplies, though, of course, 
section 68 applies to persons other thanminors such 
as lunatics. This section makes it clear that if 
necessaries are supplied to a minor, the person who 
supplies them is entitled to recover the cost from the 
property of the minor. If section 70 applied to 
minors, then section 68 is w.holly miriecessary a,si far a.s 
rainors are concerned, because the person who supplied 
the necessaries could recover under section 70 on the 
ground that the plaintiffs had delivered the goods to 
the minor not intending to do so gratuitously and that 
the minor had enjoyed the benefit thereof. The fact 
that the kgisla,tiire has exp.ressl.y dealt with neGes- 
saries ’ ’ in section 68 of the Act shows that section 70 
was never intended to cover a co,se of the supply of 
such to minors. I f  section 70 does not entitle a person 
who: supplies necessariesto recover from the minoriV 
then obviously it cannot possibly be intended to covej? 
a case of a supply of luxuries or things which ca,nnot 
possibly fail within the category of “  necessaries

. lu  Itlo/wri Bitee v. Dhnrmoflas 6'te£;(J) Sir Ford 
North, who delivered the opinion of the Board,

■ observed at page 548 with regard to section 68, Indian
(i)"(i903) I. iTiTso Oai.
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Contract A c t : “ It is beyond question that an infant
falls within the class of persons here referred to as bankey' 
incapable of entering into a contract; and it is clear Behaei 
from the Act that he is not to be liable even for p«̂ sad 
necessaries, and that no demand in respect thereof is mahendha 
enforceable against him" by law, though a statutory Prasad. 
claim is created against his property ' Haeries

G J ^It will be observed that the liability created in 
respect of the supply of necessaries is a liability which 
is limited to the property of the minor or other in
capable person. The liability under section 70 of the 
Act is not so limited. That latter section simply 
states thfit the person who has received the benefit 
is bound to make compensation or to restore the thing 
done or delivered. It does not state that only the 
benefited person’s property is liable for compensation.
It follows, therefore, that if section 7G is applicable 
to goods supplied to a minor, then the liability of the 
minor would depend upon whether he was siied imder 
section 68 or section 70 of the i^ct. I f  he was sued 
under section 68, the liability would be limited to the 
property of the minor, whereas if he was sued under 
section 70 there would be no such limitation.

There is little direct authority upon this question.
In K. R. S. f .  Muthayya Clietti y. Narayan Chetti(^)
Reilly, ;J. ; expressed the view that section 70 
applicable to minors. Phillip, A.G.J., who was the 
ôther: member of the Bench, expressed no opinion :on 
the subject, and it is clear from the facts of the case 
that the point did not arise. Reilly, J.-’s opinion is, 
therefore, purely obiter. A contrary view was taken 
by a Bench of the La.hore High Court in ShaJibaz Khan 
V. BJiangi Khan{^) in which it was expressly held that 
section 70 did not apply to minors. In my judgment 
the view of the Bench of the Lahore High Court is 
the true one and should be followed,

■ ?; (1) (1928)' A. I.: B. (Mad:) ^
(2) (1931) A, I. B. (Lah,) S44,
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1940. therefore, agree with the finding of the learned
■'"banke7̂  District Judge upon this point.

peSS A s I hold that the minor could not in any event 
■u/ be sued for his proportion of the cost of the repairs 

Mahendiu to the pyne in question, the first question propounded 
?BASAB. Bench which heard this case does not arise. I f  

Harries, by reason of minority respondent no. 1 is not liable,
c,j, it matters not whether he had or had not an oppor

tunity of refusing the proposed benefit. It is, 
thereiore, unnecessary to express any opinion upon 
this point.

With regard to the appeal from the decree in so 
far as it affects the second respondent, little need be 
said. The learned District Judge reduced the amount 
which had been originally decreed by the learned Sub
ordinate Judge. What the actual share of defendant 
no. 7 was is a pure question of fact and this Court 
cannot interfere with the findings of fact of the lower 
appellate Court if there was material before that 
Court upon which such findings could be based. 
There was such material in the present case and 
accordingly the finding of the learned District Judge 
on the question of amount is final and cannot be 
challenged.

For the reasons which I have given I hold that 
the learned District Judge was right and I would 
accordingly dismiss this appeal with costs.

W ort, J.— I agree and have very little to add. 
I propose to express briefly and in my own words the 
considerations which in my judgment apply to the 
determination o f this case.

The most formidable argument advanced to us is 
that by reason of section 70 of the Contract Act, and 
quite apart from juridical and legal principles, a 
liability apart |ro contraot, express or implied, is 
created. In my judgment that argument althougli 
attractive is ono which cannot be accepted. As their-
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Lordships of the Judicial Committee of the Privy 
Council have pointed out in the case which has b̂ankby" 
already been referred to by my Lord, Mohori Bibee Behabi 
Y, DhuTmodas Gliosei^), the sections which we have to Peasad 
construe are a part of the Contract Act; and there MAHEND-ai 
appears to be no valid reason why it should not be Pbasad. 
held that those sections are to be construed on the 
footing of the principles underlying the Act. I f  
there were any doubt at any time with regard to the 
matter, it is now quite clear that a minor cannot make 
a contract: indeed the Act itself so provides.
Section 70 states the circumstances under which 
liability accrues to a person taking goods or accepting 
benefits which benefits have not been conferred 
gratuitously. As the section states, in those cir
cumstances there is an obligation to compensate the 
person conferring those benefits. It is impossible to 
contend, in my judgment, that the circumstances as 
set out in the section do not impose what lawyers 
describe as a contract implied by law. Now, as my 
Lord has pointed out, i f  section 70 is to be construed 
in the manner suggested by the learned Advocate 
appearing on behalf of the appellants, then not only 
was section 68 of the Contract Act unnecessary and 
redundant, but further in one sense section 70 would 
be contradictory. It is impossible to impute to the 
legislature an intention to enact redundant or con
tradictory provisions. Sections 68, 69 and 70 as I 
have already stated, must be governed by the general 
principles underlying the Act. Section 68 c ir< ^  
scribes the liability of a minor both as regards liability 
itself and the method of imposing that liability. If 
it is correct (and in my judgment it is correct) to say 
that section 68 circumscribes the liability of the minor, 
section 70, on the construction which is sought to be 
placed upon it, immediately extends it and extends it 
in a most remarkable and, in my judgment, contra
dictory manner. Section 68 limits liability to 
necessities, section 70 imposes an unlimited liability.
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I9i0. Xhe construction sought io be placed upon section 70 
impossible one, being opposed to the other pro- 

BEHm: visions of the Contract Act. I am clear that section; 
pEASAb, 70 indicates those circumstances in which there is an 

Mahendba implied contract or obligation, implied by law, and 
PHASAp. it must be manifestly clear that a liability which can

not be imposed by an express contract cannot be 
imposed undeT an implied contract.

In those circmnstances I agree with my Lord 
that the appeal fails a.nd that it must be dismissed 
with costs.

M anohar L all , J.—-I am also of the same opinion 
for the reasons given by my Lord the Chief Justice.

A fpeal dismissed,

S . A .  K,

7 5 2  THE INDIAN LAW BEPORTS, [V 0 ,l . X lX .:

W O E T ,
J.

1940. FULL BENCH,
6 7 8 Before F ad  AH, Dhavlfrand Manohar Lall, JJ\

MarcJi, IS, 
18.

April, 12.

TIKA SAO

V.

HARI LALL.*

Tfansjer of Property A ct, 1882 11/ of 1882), section:.
92] whether retrospective— Trayisfer of Property (Am endm eM ) 
A ct, 1929 (Act X X  of 1929), section 63,-meaning: 
pfetation of stati^ks— pm m pies applicable-—m'Ortgag^ 
vogaUonr—pmsne mortgagee fMijing up. and redeeming eariier\ 
mortgages, whether erditled to m e earlier mortgages as a: 
shield only or rigM as plnintijj, in. an

; Per c m a n i ; A mortgagee, who pays np and redeenis 
the earlier mortgage* as a part of the covenant in his 
mor% not only entitled to use'the : earlier mortgages
as a shield, k it ia entitled to claim Bubrogafcioii 30 as to

* Appeal from Original Decree no. 159 of 1038, froni a decision of 
Babu Btuban ffioTian Latiri/Subordinate Ju(3ge of Patna, dated 1)110 
22nd Decembe)-,, ; 1937/


