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in fact it operated as a deed of assignment within  1940.
the meaning of section 130 of the Transfer of gmmm
Property Act. If that be so, there is no question of  Sanoa
priority of title, and the attachment therefore by the o,
defendants- appellants has no meaning whatever. Kaxta

For those reasons somewhat elaborately expressed M.
I am of the opinion that the decision of the learned  worn,
Judge in the Court below is right and the appeal fails  J-
and must be dismissed with costs.

ManorAR Larn, J.—I entirely agree.
Appeal dismissed.

X. D.

FULL BENCH.
Before Harries, C.J., Wort and Manohar Lall, JJ.
BANKEY BEHARI PRASAD
v,
MAHENDRA PRASAD.*
Contract Act, 1872 (4ct IX of 1872), section 70—minor,
whether can be swed under the section.
In the circumstances set out in section 70 of the Confract
Act, 1872, the law implies a promise fo pay.
Ag a minor cannot be sued on an express promise, it is
clear that he cannot be sued on an implied promise.

Held, therefore, that the basis of a suit under section 70,
Contract Act, 1872, being a contractual one, a minor cannot
be sued under this section.

Mohori Bibee v. Dhurmodas Ghose(1), relied on.
Shahbaz Khan v. Bhangi Khan(2), followed.

R. 8. V. Muthayya Chetti v. Norayan Ghettz(fi)
(]udgment of Reilly, J.), not followed.

1940,

——

April, 1, 4.

*Appeal drom Appellate Decree no. 1033 of 1986, from & decision
of D. E. Reuben, Hsq., 1.c.8., District Judge of Gaya dated the 20th
July, 1086, reversing a declsion’ of Babu Dwarks Prasad, Subordinate
Judge, 3rd Courb Gaya, dated the 17th November, 1934,

(1) (1908) L. L R. 80 Cal. 539 L. 'R. 80 Ind App 114,

(2) (1981) A. I. R. (Lah.) 84

(8) (1928) A. I. R. (Msd.) 317

1 5 LI L. R.
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Query : Whether a co-shaver, who undertakes repairs
of a joint property which the other co-shavers are under no
legal obligation to do and have not agreed to his doing for
them, is entitled (o claim contribution from them under
section 70 of the Cobtract Act; 187272

Appeal by the plaintiffs.

The fact of the case material to this report are
set out in the judgment of Harries, C.J.

The case was heard in the first instance by
Dhavle, J. who referred it to a Division Bench.

The appeal then came up for hearing before
Agarwala and Rowiand, JJ. who delivered the
following judgment .

Ausrwara anp Howuawp, JJ.~TlLis is an appeal by the plaintitfs
lrom & decision of the District Judge of Gays reversing a decision
of the Subordinate Jdudgs. Whe sppesl arises out of a sulb for con-
tribution towards the cost of repaiving o pyne. The plaintifls, who ure
husband aud wife, wre co-shurer landlords in villyge Rompore Uber.
Respundent no. 1 s also o cosharer in that village and rvespondent
no, 2 isoa proprietor of village Klaskori. The pyne. in question runs
through both these illiges and two others, The other co-shurer pro-
prigtars in these lour villages were also. impleaded ap defendants in
the suit. The plaintifls alleged thal in agreoment with all the  co-
sharers they undertook and camied oub the repeirs of the Lalwa pyne
in <the - years 1884 to” 1389, The defendants denled thnt they had
entered into wny agreernent with the plambiffs for repairing the pyne.
The trisl Court aceepted the defence on this point but found, however,
that the pyne bad in fact beew ropaired by the plaintiffs and that
the dofendants had benclited by i, Accordivgly he decreed the suib
holding that the defendants are liable by reason of section 70 of the
Contract Act. Against that decision there wus un. appeal by the
present respondents 1 -and 2, Respondent no. 1 i3 & minor and it
was contended én his behalf in the (‘owrt below, as it has heen con-
tended in this Court, that sestion 70 does not-apply to the cage of a
minor. Respondent no. 2 contested the amount alleged by the plaintiffs
to have been expended on the repairs. “The lower appellate Court was
digsatisfied with the plaintifis’ cvidence regarding the amount expended
in 1839, The finding of the Court helow with respect to the actual
amount expended by the plaintiffs is a finding of fact which must be
uecepted in second wppeal. ‘

With vegird " to: respondent no.. 1 the appellate Court upheld  hig
contention that he was not lable by resson of * section 70 .o the
Gontract Act and exonerated him f{rom ‘any liability for the amount
expended by the plaintiffe’ in the repair of the pyme. -This decision
lias been challenged hy the plaintifis in this appeal.
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The first question which avises is whether a co-sharer who wader- 19400
talkes repairs which the co-sharers are under no legal obligation to do —e— -
and have not agreed to his doing for thém, is cniitled to claifh con- Bawxiy
tribution from them. If that question be answered in the affirmative, Brman:
the neat question is whether hie is entitled to eluim contribution against Prasan
a minop co-sharer. The first of these questions was decided in favouy .
of the plaintiffs by both the Courts below, but it is again raised by Mamsnora
the respondent no. 1 in second appeal, and must be decided, as between PRASAD.
him and the appellunts. The second question was not raised in the
first Court but was taken in the appeal to the District Judge where it
was decided against the plaintiffs. Section 70 of the Contract Ach
provides : ]

“ Where o person lawfully does auything for auother person, or delivers anybhing
to him not intending to do so gratuitonsly, and such other person enjoys the benefit
thereof, the latter i3 hound to make compensation to the former in respeet of, or to
restore, the thing 8o done or delivered ™.

The findings in the ease are that the pyne was in faet vepaired
by the plaintiffs and that the other eco-sharers, including the minor
respondent- no. 1, benefited by those repairs. It may be assumed
that the plainbiffs did not intend to henefit their co-sharers gratuitously.

These questions appear to us to be of imporbance and we, there-
fore,. direct that the case be luid before the Chief Justice with a view
to its being referred fo a [ull Bench. This course seems fo be all
the more desirable in view of the fact that opinion in this Court on
the first question is not unanimous. In Raemdaes v. Rem  Babu(h)
Khaja Mohamad Noor wnd Ssunders, JJ. bheld that for the purposes
of seetion 70 of the Combrnt Act 15 was necessary that the person
from whom contribution jis sought should have had the option of
refusing to enjoy the benefit derived from the act of the plaintiff
while In Babi Bhagwati Swren Singh v, Matyan Murat Mati Kuer(®)
Rosgs and Fazl Ali, JJ. lield that in order to enable a person to recover
meney paid by him for another under section 70 it is not necessary.
to show that the person sought to be made liable had, before the benefit
was: conferred on him, an option of declining such benefit. -Ag to the
second - question ‘no authority of this Court is cited. Elsewhere, one
view is taken in Shahbez Khen v. Bhangt Khan(8) snd the contrary in
K. R S8 V., Muthayye Chettt v. Nurayona Chetfi(4). ‘

On this reference.

Raj Kishore Prasod, for the appellants: By
reason of section 70 of the Contract Act, 1872, a
liability apart from contract, express or implied, is
created, and the minor is liable to contribute towards
the expenses incurred .in repairing -the pyne, the
minor being a co-sharer in the village. o

“(1) (1935) 16 Pab. L. T. 649, -~ .
“(9) (1981) I. L. B, 10-Pat, 528,
(8) (1981) A. I R. (Lsh.) 344, -
(4) (1928)°A. I R. (Mad.) 317, -
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[Worr, J.—How is the minor liable?]

By reason of the provisions of the Bihar Tenancy
Act, 1885, the co-sharer landlords had to effect the
repairs of the pyne, and the pyne having been
repaired, the liability to contribute extends to the
minor co-sharer also.

[Manorar Larr, J.—Minor’s estate may be liable
but not the minor. How can you get a decree against
the minor under section 70?7 A minor cannot enter
into a contract even under the general law: See
Mohori Bibee’s case(!).]

Section 68 of the Act provides for such a case.

[Maxomar Larr, J.—Section 68 is the only
section that may apply. But you cannot come under
that section as the present case is not one of supply-
ing the minor with necessaries. ]

[Crrer JusticE.—Do you mean to suggest that
the word ‘‘ person ** in the section includes a minor ?
Their Lordships of the Judicial Committee in Mohori
Bibee’s case(l) have expressly held that a minor cannot
contract. Besides, these sections occur in Chapter V
of the Act which is headed ‘* Of certain relations
resembling those created by contract.”” These sections
seem to cover cases of implied contract, and would not,
therefore, bind a minor who is incompetent to
contract. |

Section 70 does not speak of a contract. It is
an exception to the general rule. It is a supplemental
provision. : ,

[ Crer JusTice.—See section 11 of the Act. A
minor is not competent to contract and section 70
undoubtedly contemplates a case of an implied -
contract.] ‘ -

. K.R.S.V.Muthayya Chetti v. Narayan Chetti(?)
supports the view that section 70 is applicable to

(T) (1903) T L. B. 80 Cal. 580; L, B. 80 Ind. App. 114..
(2) (1928) A. I. R. (Mad‘) 817.
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minors. In our case the minor was benefited and the 194.
repair was not intended to be gratuitous. If the 7 —
benefit is deemed to be personal then section 68 should

‘ ) Bemar:
apply. If the benefit 1s to the estate then I must sue Prasap
the person representing the estate. MAMINDEA

(Crier JusticE.—But you cannot sue a minor TRAA™
who is benefited. The observation in Muthayya
Chetti v. Narayan Chetti(l) is purely obiter. The
point did not arise. The other learned Judge con-
stituting the Bench did not express any opinion. ]

[Mavosar Latr, J.—In Shakbaz Khan v.
Bhangi Khan(?) it has been expressly held that section
70 does not apply to minors. ]

Section 70 is in very general terms. The con-
tractual capacity of the person benefited is quite
irrelevant for the purpose of the section.

[Cmier Justice.—If you are right, section 70
could be used to defeat section 11 altogether. ]

Then the position resolves itself to this that the
minor will have the advantage of the repair of the
yne without paying for it, or the pyne would never
e repaired if the payment is insisted on in advance.
'IJ‘?he whole body of co-sharers will suffer for the sake
of one.

(Crier Justice.—That is a matter for the
legislature. ]

Sarjoo Prased (with him K. N. Verme, G. P.
Singh and L. N. Sinka), for the respondents, not
called upon.

X.D.
' Cur. adv.  vult.

Harries, C.J.—This is a plaintiffs’ second
appeal from a decree of the learned District Judge of
Gaya. The case came in the first instance before

1) (1928) A. L. RB. (Mad) 317
(@) (1981) &. I, R. (Lsh.) 844,
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1940, Dhavle, J., who referred it to a Divisional Bench.
e That Bench by an order, dated the 12th of February,
Brmgr 1940, directed that the case should be laid before the.
rrasan - Chief Justice with a view to its being referred to a
v Fgll Bench. The matter has in consequence heen
MimENDRA .
Pasan neard by this Bench.
T The suit giving rise to the appeal was brought
¢.g. by the plaintifis to vecover from the defendants a
proportion of sums spent by the former in repairing
a pyne which served hLoth the plaintiffs and the
defendants in the suit. The plaintiffs based their
claim on section 70, Indian Contract Act. Defen-
dant no. 4 in the suit was a minor, whereas
defendant no. 7 was an adult.

The defendants pleaded that they could not be
made liable to pay anything towards the cost of the
repairs because they had not been consulted before
such repairs were executed and had never had an
opportunity of rejecting the benefit proposed to be
conferred upon them by the plaintiffs. Defendant
no. 4 also pleaded minority. The learned Sub-
ordinate Judge, who heard the case at first instance,
decreed the plaintiffs’ claim against all the defendants
whereupon defendants nos. 4 and 7 appealed to the
Court of the District Judge. The learned District
Judge held that there was nothing in section 70,
Indian Contract Act, which required the plaintiffs to
give the defendants an opportunity of rejecting the
‘proposed benefit before they could succeed 1n the suit.
He further held that section 70 did not apply to the
case of a minor and consequently allowed the appeal
of defendant no. 4 and dismissed the snit against him
in its entirety. Though he held that defendant no. 7
was liable he found that the claim was excessive and
reduced the amount decreed. Defendant no. 7 has
not appealed, but the plaintiffs have appealed, con-
tending that they were entitled to the amount
--or%igji?nally claimed against both defendants nos. 4
and.-7.
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The plaintiffs were co-sharers in a village called
Rampur Uber. Respondent no. 1. who was the minor
defendant no. 4 in the suit, i3 a co-shaver with the
plaintiffs in that village. Respondent no. 2, who
was defendant no. 7 in the suit, is the proprietor
of a village called Khaskhori. The pyne in question
runs through both these villages and serves not only
the plaintiffs-appellants hut also hoth the respondents.
The plaintifis in their plaint alleged that in agree-
ment with all the co-sharvers they undertook and
carried out the repairs to this pyne in the years 1334
to 1839 F. They alleged that the defendants had
received the benefit of this work and consequently that
they were bound to pay a proporticnate share of the
cost of repairs by reason of the provisions of section 70,
Indian Contract Act. The defendants denied that
they entered into any such agreement with the plain-
tiffs for repairing the pyne, and hoth the Courts
below came to the conclusion that no such agreement
had been entered into. The finding is that the
plaintiffs themselves without consulting the defen-
dants; vepaired the pyne, but that they did not intend
to confer a benefit gratuitously upun the defendants.
Further, it is clear that the defendants obtained con-
siderable benefit from these repairs, and the question
avises whether the respendents can be made hable.

The Bench which heard this case was of opinion
that two points were involved: (1) whether a co-
sharer, who undertakes repairs which the co-sharers
are under no legal obligation to do and have not
agreed to his doing for them, is entitled to claim
contribution from them; and, in the event of that
question being answeved in the affirmative, (¢) whether
a co-sharer is entitled to contribution against a minor
co-sharer.

* Tt will be convenient to deal, in the first place,
with the question of minority.

1940,
Bankey
Brmar:
PRASAD
v.
MAHENDRA
PrASAD.

. Harnes, ,
C.d.
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Section 70, Indian Contract Act, ig in these
terms :

“ Where s person lawfully does anything for another person, or
delivers anything to him, not intending to do so gratuitously, and such
other person enjoys the benefit thereof, the latter is bound to make
compensation to the former in respect of, or to restove, the thing so

' done or delivered.”

It will be seen that the section is in general terms
and no exception is made on the face of it in favour
of a minor. It has consequently been argued on
behalf of the appellants that on the plain terms of
the section it applies to a minor.

It is clear, however, that a minor is incompetent
to contract. Section 11, Indian Contract Act,
provides that—

‘ Every person i3 competent to contract who is of the age of
nmajority according to the law o which he is subjset, and who is of
sound mind, and is not disqualified from contrneting by any lew to
which he is subject.”

There appears at first to have heen some doubt as
to the meaning of this section with regard to minors,
but all such doubt has been removed by a decision of
their Lordships of the Privy Council in Mohort Bibee
v. Dhurmodas Ghose(t). That case laid down that the
Indian Contract Act makes it essential that all con-
tracting parties should be competent to contract and
expressly provides that a person who hy reason of
infaney 1s incompetent to contract cannot make a con-
tract within the meaning of the Act. It follows that
if a minor enters into a contract, such a contract is
void ab initio and cannot be sued upon.

Section 70, Indian Contract Act, is in Chapter V
of the Act, and that Chapter is entitled ‘“ Of certain
relations resembling those created by contract ’. In
my view section 70 sets out the circumstances in which
a person receiving a benefit must be deemed to have

‘impliedly agreed to pay compensation or to return the

thing done or delivered to him. In the circumstances
(1) (1903) T, L. R, 30 Cal. 539; L. B, 20 Ind. App, 114,
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set out in that section the law implies a promise to 1840-
pay. If section 70 is an instance of an implied con-"3, rey
tract, then clearly a minor cannot he made liable on Brmsm
such a contract. If a minor cannot be sned on an Prisso
express promise, it appears to me clear that he can- ypmmons
not be sued under an implied promise. An implied Prasso.
promise is nothing more than a promise which is ——
inferred from certain circumstances. The basis of g,
a sult under section 70 is, in my view, a contractual

one, and consequently a minor cannot he ‘sued under
this section.

If a minor is liable in a suit under section 70,
Indian Contract Act, an extremely curious result
would follow. It is clear that if a minor agreed to
buy a motor car and the same was delivered to him
by a motor car dealer, the latter could not maintain an
action for the price. If, however, the motor car was
delivered by mistake or without any previous agree-
ment to the minor without any intention of making a
gift of the motor car and the minor used it for his
own benefit, then he would be liable to make compen-
sation to the extent of the value of the car or to return
the car if section 70 applied to minors. In short, the
minor would be under no liability to pay the price if
he had promised to do so, whereas he would be under
such liability if he had never made any promise.
Such, in my view, could never have been the intention
of the legislature.

Again if section 70, Indian Contract Act, applies
to minors, then section 11 could be wholly defeated in
many cases, For example, a minor cannot be sued
on a contract to pay for luxurious goods supplied,

‘but it could always be alleged that goods had been
delivered to a minor without any intention of making
a gift and that the minor had enjoyed the benefit of
such goods.  Such a case would fall within section 70,
and the minor, though he could ‘not be sued on the
contract, could always be sued under section 70 for
compensation in respect of the goods or for restoration
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of the goods. It appears to me ¢ lear that if section 70
is held to apply to minovs, then the latter can be made
liable in cases of contract though section 11 in terms
says that ihev aATe C0IN ipetent to contract,

Lastly, if section 70, Indian Contract Act,
applied to minors, then section 68 of the Act appears
to be wholly wrhnﬂ ant.  Section 68 deals with claim
for necsssaries and is in these teims —

CH e pérs:m inenpeble of enlering into o conbract, or any one
whom he is legally bound to soppert, is supplied by another person
with necessaries suited to bis eondition in life, the person who has

hirnished such supplies is entitled to be reimborsed from the properby
of such incapable person.’’

There can be no doubt that a minor 1s a person
incapable of entering into a contract and is, therefore,
a persen to whom section 63 applies, though, of course,
section 68 applies to persons other than minors such
as lunatics. This section makes 1t clear that if
necessaries are supplied to a minor, the person who
supplies them is entitled to recover the cost from the
property of the minor. If section 70 applied to
minors, then section 8 is wholly unnecessary as far as
minors are concerned, heeatse the person who supplied
the necessaries could recover under sect ion 70 on the
ground that the plamtifis had delivered the goods to
the minor not intending to do so gratuitously and that
the minor had enjoyed the henefit thereof. The fact
that the legislature has expressly dealt with “° neces-
saries ’ in section 68 of the Act shows that section 70
was never intended to cover a case of the supply of
such to minors. If section 70 does not entitle a person
who supplies necessaries to recover from the minor,
then obviously it cannot possibly be intended to. cover
a case of a supply of luxuries or things which cannot
possibly fall within the category of *“ necessaries ’

. In Mohori Bibee v. Dhurmodas Ghose(!) Sir Ford
North, who delivered the opinion of the Board,
observed at page 548 with regard to section 68, Tndian

(1) (1903) L. L. R. 80 Cal. 539; T, R. 30 Ind. App. 114,
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Contract Act: “* It is beyond question that an infant . <1940
falls within the class of persons here referred to as™ Birgey.
incapable of entering into a contract; and it is clear Beam
from the Act that he is not to be liable even for Prass
necessaries, and that no demand in respect thereof is Mamewons
enforceable against him' by law, though a statutory Prasan.
claim is created against his property . Hasuss,

t will be observed that the liability created in ¢.

respect of the supply of necessaries is a liability which
1s limited to the property of the minor or other in-
capable person. The liability under section 70 of the
Act 1s not so limited. That latter section simply
states that the person who has received the benefit
is bound to malke compensation or to restore the thing
done or delivered. It does not state that only the
henefited person’s property is liable for compensation.
It follows, therefore, that if section 70 is applicable
‘to goods supplied to a minor, then the liability of the
minor would depend upon whether he was sued under
section 68 or section 70 of the Act. If he was sued
under section 68, the liability would be limited to the
property of the minor, whereas if he was sued under
section 70 there would he no such limitation.

There is little direct authority upon this question.
In K. R.S. V. Muthayya Chetti v. Narayan Chetti(1)
Reilly, J. expressed the view that section 70 was
applicable to minors. Phillip, A.C.J., who was the
‘other member of the Bench, expressed no opinion on
the subject, and it is clear from the facts of the case
that the point did not arise. Reilly, J.’s opinion is,
therefore, purely obiter. A contrary view was taken
by a Bench of the Lahore High Court in Shakbaz Khan
v. Bhangi Khan(?) in which it was expressly held that
“section 70 did not apply to minors. In my judgment
" the view of the Bench of the Lahore High Court is
the trne one and should be followed,

() (1928) A. T R, (Mad) 817,
(3) (1991) A, L. E. (Lsb,) 344,
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T, therefore, agree with the finding of the learned
District Judge upon this point.

As I hold that the minor could not in any event
be sued for his proportion of the cost of the repairs

Mimmvoss to the pyne in question, the first question propounded

Prasan.

HarrIEs,

C.J.

hy the Bench which heard this case does not arise. If
by reason of minority respondent no. 1 is not liable,
it matters not whether he had or had not an oppor-
tunity of refusing the proposed benefit. It is,
therefore, unnecessary to express any opinion upon
this point.

With regard to the appeal from the decree in so
far as it affects the second respondent, little need be
said. The learned District Judge reduced the amount
which had heen originally decreed by the learned Sub-
ordinate Judge. What the actual share of defendant
no. 7 was is a pure question of fact and this Court
cannot interfere with the findings of fact of the lower
appellate Court if there was material before that
Court upon which such findings could be based.
There was such material in the present case and
accordingly the finding of the learned District Judge
on the question of amount is final and cannot be
challenged.

For the reasons which I have given I hold that
the learned District Judge was right and I would
accordingly dismiss this appeal with costs.

Worr, J.—I agree and have very little to add.
I propose to express briefly and in my own words the
considerations which in my judgment apply to the
determination of this case.

The most formidable argiment advanced to us is
that by reason of section 70 of the Contract Act, and
quite -apart from juridical and legal principles, &
liability apart from contract, express or implied, is
created. In my judgment that argument although
attractive is one which cannot be accepted. As their
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Lordships of the Judicial Committee of the Privy 1040.
Council have pointed out in the case which has -
already been referred to by my Lord, Mohori Bibee Bemm
v. Dhurmodas Ghose(1), the sections which we have to Prasss
construe are a part of the Contract Act; and there ypmmpns
appears to be no valid reason why it should not be Prasio.
held that those sections are to be construed on the -
footing of the principles underlying the Act. If “p
there were any doubt at any time with regard to the
matter, it is now quite clear that a minor cannot make

a contract: indeed the Act itself so provides.
Section 70 states the circumstances under which
liability accrues to a person taking goods or accepting
benefits which benefits have not been conferred
gratuitously. As the section states, in those cir-
cumstances there is an obligation to compensate the
person conferring those benefits. It is impossible to
contend, in my judgment, that the circumstances as

set out in the section do not impose what lawyers
describe as a contract implied by law. Now, as my

- Lord has pointed out, if section 70 is to be construed

in the manner suggested by the learned Advocate
appearing on behalf of the appellants, then not only

was section 68 of the Contract Act unnecessary and
redundant, but further in one sense section 70 would

be contradictory. It is impossible to impute to the
legislature an intention to enact redundant or con-
tradictory provisions. Sections 68, 69 and 70 as I

have already stated, must be governed by the general
principles underlying the Act. Section 68 circum-
scribes the liability of a minor both as regards liability

itself and the method of imposing that liability. If

it is correct (and in'my judgment it is correct) to say

that section 68 circumscribes the liability of the minor,

section 70, on the construction which 1s sought to be

placed upon it, immediately extends it and extends it

in a most remarkable and, in my judgment, contra-
dictory manmner. Section 68 limits liability to
necessities, section 70 imposes an unlimited liability.

(1) (1903) I. L. B. 30 Cal. 530; L. R, 30 Ind. App. 114,
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1940, The construction sought {o be placed upon section 70
Bavgzy 19 an 1mpossible one, bdw opposed to the other pro-
Bemum  visions of the Contract Act. I am clear that section
PRAS“D 70 indicates those circumstances in which there is an
Mamswops 1plied contract or obligation, implied by law, and
Prasav. 1t must be manifestly clear that a liability which can-
not be imposed by an express contract cannot be
5, imposed under an implied contract.

In those circumstances 1 agree with my Lord
that the appeal fails and that 1t must be dismissed
with costs.

MaNoHAR LALL, J.—I am also of the sane opinion
for the reasons given by my Lord the Chief Justice.

Appeal dismissed.

5. A K
1940 FULL BENCH.
Feb. 5.7 8 Before Fazl AW, Dhasle and Manohar Lall, 1J .
owh 18 ~ TIKA SAO
8. ..
Apnl, 12,

HART LALIL.*

Transfer of Property Act, 1882 (Aet IV of 1889), section
92, whether retrospective—T ranbfm of Property (4 mondm ant)
det, 1929 (det XX of 1929), section 63, meoning of—inter~
'pﬂrgtation of stu,ta,vt-‘es—pnna-zples applicable—nortgage—sub-
rogation-—puisne miortgagee paying up and redeeming earlier
mortgages, whether entitled to wse egrlier mortgages s o
shield only or-can enforce his right as plaintiff in an action.

Per curiom: A mortgagee, who pays up and redeems
the -earlier’ mortgages as & part of the covenant in his
mortgage, is not only entitled to nse the earlier mortgages

as & shield, but is entitled to claim subrogation so ag to,

¥ Appeal from QOriginal Decree no. 159 of 1988; from a devision of :
Babu: Bhuban Mohan. Lshiri, Subordinate Judge of Patna, dated Lhe
22nd December, 1937,



