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1989-40. clear, is relief to which the plaintiff is not in any cir~ 
C orn s- cumstances entitled; but in my judgment he was 

810NEES 03f entitled to a declaration that the imposition of the
ME Abeae f e e s  f o r  the plaintiff’s keeping the platform _ was 

pAiOT* the Commissioners and that the plaintiff
V. was entitled to a refund of the fees which, as I imder- 

iNDBE stand, were paid into the Court of the Munsif.
Chand. ^

The appeal of the Commissioners is dismissed
■ and the judgment of the Court below set aside, the 

plaintiff being entitled to a decree for the relief 
indicated in this judgment.

H arries, C.J.— I  agree.

Appeal dismissed. 

Decree modified.

s. A. K.

APPELLATE CIV IL  
Before Hanies, G.J. and Manohar Lall, J.

mo.
_________ E A M E U P  E A I
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9, 10, 23.

*EIEM MAHADEO LAL NATHMAL.

of Ciml Procedure, 1908 (Act F of 1908), 'Qrder 
XQLIy rules 5Q and 63— ■ohjucMon to attaelvmejit tmder m h  
58-~q^ îiestion of benami, whether can be raised-—-Glaim 
allo7ffed on decreG-holder’s admission— suit hy dficree-holder 
under rule 6S, w)iBther maintainahle.

_ A party who realises the hopelessness of resisting a claim 
in summary proceedings and consents to the claim iinder 
Order XXI, rule 58, Code of Oivil Procedure, 1908, being 
allowed is .nevertheless a : party against 'whom: an order is 
made and consequently he can bring a suit mider Order XXI, 
rule 63, Code of Civil Procedure, 1908. Oi'he fact that a;

* Appeal from Original Decree no. V3 ot 1937, Ircro. a 
of Babu JadunatE Sahay, Subordinate JudM ol Bhaealpur, dated the 
81st:Marcli, 1937.,.
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party actually invites an order to be made against liim does 
not render him any less a party against whom an order is 
made.

Ve7ikatarama Aiyar y . Narayana Aiyarii), followed.

Mulk Raj V . Ralla Ram-Bao Mal{^), not followed.

Unless the facts show that the decree-holder gave up 
his right to contest the matter under Order X XI, rule 63, 
Code of Civil Procedure, 1908, a consent order or an order
passed without objection by the executing court in summary
proceedings can'be challenged, and a suit is maintainable.

Where, in execution of a money decree against' the 
defendants second party, the plaintiffs attached their 
properties, and the defendant first party preferred an objec
tion under Order XXI, rule 58, Code of Civil Procedure, 
alleging that those properties had been purchased by him, 
and the order in the claim case was

“ ..............................opposite partj......................... asks the court to
allow' the claim petition and the claimant also does not press for costs.
Claim............................................................ ...  is allowed without costs” ,

and the plaintiffs then instituted the present suit under Order 
XXI, rule 63, claiming a declaration that the purchase by 
the defendant first party was a farzi and colourable transac
tion and the properties were liable to attachment and sale 
in execution of the decree, and no evidence was adduced 
as to what transpired in the execution case;

Held, that the plaintiffs coujd only resist the objection 
by inviting the executing Court to go into the question as 
to whether the purchase was benami, and this the executing 
Court could not do.

Ram Kishun Singh v. Damodar PrasacK^) Gcmesfi 
Lai SaratDagi Y, . Ma]iahir S(iliu^  ̂ referred to.

/Mrt/ifir, that the of the plaintiffs was
merely an admission lor the purposes of the summary proceed
ings under Order XXI, rule 58, a,nd as there was nothing to 
show that the plaintiffs ever gave up their rights to question 
the decision of the claim case-, they would be deemed to be

(1) (1915) 28 Ind. Cas. 536.
(2) (1926) I. li. B . 7 Xah. 235.
(8) (1928) 5 Eat. L. T. 107.
(4) (1929) A. I. E. (Pat.) 27S.
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1940. parties against whom the order in the claim case was made, 
-- ------------- and, therefore, that they could maintain the suit under Order.

BAMRDP v x T -r  -IXXI, rule 63.

Firm Venkatafama A iyar v. N am jana A iy m m ,  followed.

Mwlfc Raj V. Ralla B>am-Rao MaU^), not followed.

Nathmal., pf„f. M anohar I jA ll , J .— It was the duty of the defen
dant who relied iipon the order as a bar 1;o tlie iriaintainahility 
of the suit to show tlie, circumstances under whicli f,liat order 
was passed, and in particular he ougiit to liave alleged and 
proved the ag’reeraent, if ainy, into whicJi tlie plaintiffs entered 
with iiim, but that luwing- noli lieen done, the plaintiffs were 
not debarred from availing? tljcniRolvos of the statutory right 
and institiitin/ '̂ the suit.

Sardhnn LaU v. Anihilm  Pershadi^), referred 'to.

Appeal by the defendant first party.
The facts of the ease material to this report are 

set out ill the judgment of Harries, C. J.
S. M. Mullick and Nawal Kishore Pramd II, for 

the appellant.

Dr. 'D. N. Mitter (with liini G\ C. 3iukharji and 
Pre?n L'aU), for the respondents.

Harries, C.J.—This ia an appeal b;f (iefendant 
no. 1 from a, decree of the learned Subordinate Judge 
of Bha,galpiir decreeing the plaintiffs’ claim that 
certain property was liable to attachment and sale in 
execution of a, decree held by the plaintiffs against 
defendants second pa,rty.

The plaintiffs obtained a decree against the 
defendants second party on the Original Side of the 
Calcutta High Court, and the decree was tra-mferred 
to the Court at Bhagalpur for execution. The plain
tiffs then filed Execution Case no. 173 of 1933 in : the 
Court at Bhagalpur against the defendants second

(1) (1 9 1 5 )^  Ind. Oas. g g —
(2) (1926) l : h .  E. 7 Lah. 235.
(3) (1888) I. L. R. 15 Cal 521, P. C.
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19^0.party for realisation of Es. 24,004 odd and attached ________
the properties now in suit. After the attachment r m̂eup 
defendant first party filed a claim case no, 63 of 1934 Rai 
alleging that the said property had been purchased 
by him, and on the 14th July, 1934, this claim of mahadko. 
defendant first party was allowed. There appears to 
have been no contest, and the present plaintiffs agreed 
that the claim should be allowed apparently without HAajRiEs, 
any investigation. The plaintiffs then instituted the ci.J. 
present suit under the provisions of Order X X I, rule 
63, .Code of Civil Procedure, claiming a declaration 
that the purchase by defendant first party was a farzi, 
fraudulent and colourable transaction and that the 
property really belonged throughout to defendants 
second party and as such was liable to attachment and 
sale in execution of the decree held by the plaintifis 
against defendants second party.

The learned Subordinate Judge came to the con
clusion that the properties in suit really belonged f,o 
defendants second party and decreed the plaintiffs’ 
claim with costs.

The facts of the case can be shortly stated as 
follows:—

The defendants second party were persons of 
substance owning considerable properties. They 
defaulted in payment of road-cess, and on the 7th of 
March, 1932, an eight-annas share in tauzi no. 8074 
in mauza Gobindpur Kosli was put up for sale and 
purchased by defendant first party. On the 7th of 
May,, 1932, this sale was confirmed, and on the 13th 
of February, 1933, defendant no. 1 obtained delivery 
of possession.

On the 24th of February, 1932, a twelve-annas 
share of tauzi no. 3495 of mauza Gobindpur Kosli was 
also put up for sale for default by the defendants 
second party in payment of the road-cess, and this 
share was also purchased by defendant no. 1. On the



25th of April, 1932, the sale was confinned, _aTid on 
Eameop ISth of February, 1933, defen.dant no. 1 obtained 

B ai delivery of possession of the same,
BtoM In 1933 the plaintiff obtained his money decree 

Mim>m against the defendants second party and attached the 
NiWEMAL shares ■which had been the subj ect-matter of tlie 

^ r o a d - c e s s  sales. As I ha.ve stated, defendant first 
EARitms, pajty preferred a claim under Order X X I, rule 5B, 

Code of Civil Procedure, alleging that he Kas the 
owner in possession of the shares in question, and his 
iclaim was allowed on the 14th of July, 1934:.

It has been contended by the appellants that this 
suit is not maintainable. It is urged that as the claim 
of the defendant under Order X X I, rule 58, Code 
of Civil Procedure, was allowed by consent the plain
tiff cannot maintain a suit under Order X X I, rule 63. 
The actual order allowing the claim of the defendant 
first pajty is in these terms;—

“  The opposite party in case no. 63/84 asks tho court to allow 
the (ilahn petitiou and the c.lahiiant also does not press for coatB. 
Claim case no. 63 is allowed witlioiit costB.”

There can be no doubt that the present plaintiff 
who was the opposite party in the claim case did not 
contest the claimant’s claim and in fact invited the 
Court to allow it, and for that reason the claimant 
[gave up his right to costs. It has been argued that a 
suit under Order X X I, rule 63, Code of Civil Proce
dure, is in the nature of an appeal to set aside the 
summary order passed in the proceedings under Order 
XXI, rule 58, Code of Civil Procedure. As the 
summary order was passed by consent, it has been 
strenuously contended that no proceedings in the 
nature of an appeal to reverse such an order can b6 
entertained.

It is important to consider the position of the 
parties in the summary proceedings under Or&r X i  
rule 58, Code of Civil Procedure. The presmt plain
tiffs had attached certain properties which un-̂  
doubtedly stood in the name of defendant no. 1. They
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could only maintain their right to attach and sell those 
properties if they could show that defendant no. 1 was rasieup 
merely a benamidar for defendants second party. It iiAt
has, however, been laid down rightly or wrongly by ,/*
this Court that an executing Court cannot go into the 
question as to whether a transaction is benami or not L ai.

in summary proceedings under Order X X I, rule 58.
In Ram Kishun Singh v. Damodar Prasad(^) Das, J. habmbs.
held that a court was not entitled to go into a question O.J.
of benami in a case arising under Order X X I, rule 58 
or rule 100. At page 108 the learned Judge 
observes : ~

The question raised in Civil Revision no. 219 
of 1923 is, whether the learned Subordinate Judge was 
entitled to consider the question of benami in an 
application under Order XXI, rule 100. It has been 
held in a series of cases that in a claim case arising 
under Order X X I, rule 58, the Court is not entitled 
to go into a question of benami. The finding of the 
learned Subordinate Judge in this case that the appli
cant was the benamidar of Kali Prashad is based on 
reasons which are entirely speculative. In my 
opinion, the learned Subordinate Judge was not 
entitled to go into a question of benami in order to 
determine' whether the applicant was in possession of 
the disputed property in his own right.”

A similar view was expressed by Fazl Ali, J. in 
Ganesh Lai Sarawagi v. MahaUr Sahu( )̂. At page 
274 the learned Judge observes:—

‘ ' Now it is contended by the learned advocate for 
the petitioner that it was necessary for the: leaTned  
Subordinate Judge to have gone into the question as 
to whether the sale-deed was genuine or collusive, 
because without going into the- question he could not 
have properly decided as to whether the claimant was 
in possession of the property on his own account or in

■ 5 " S O r T n o 7 ,  / ’ : v: : ,
: (2) (1929) A. I. R. (Pat.) 273.
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1940, trust for the judgmeiit-debtor. Tlie csontention of the
learned Advocate is not witlioiit some force, but at the 

Rai same time it must be reineni|}ered tha,t it h.as been
repeatedly held that in a claiiii case arising under 

Mahamo Order XXI, rule 58, the Court is not entitled to go
L a i. into the question of benami.’ ’

Na t e m a l .
It ha,s been argued by Counsel for th.e res- 

pondents that these cases and others preceding them 
are wrongly decided, but it is uniiecessa/ry for me to 
express any opinion in this case. One thing, however, 
is clear and that is that tliis Coui't lias laixl down that 
in proceedings under Order XXI, rule 58, of the Code 
the executing Court is not entitled to go into the 
question as to whether a transaction is or not benami. 
These cases are binding on the lower Cou,rts and are 
well-known to all the practitioners and judges of those 
jCourts. That being so, it is clear that the plaintiffs 
in the present case could not hope successfully to resist 
the claim of defendant no. 1 in the claim case. He 
could only resist that claim by inviting th.e Court to 
go into the question as to whether the purchases were 
benami, and this the Court could not do by reason 
of the law as laid down by this Court. In such cir
cumstances, the plaintiffs might well have asked the 
Court to allow the claim, in order to enable him to 
conte.st the correctness of the decision in a suit 
instituted raider Order XXI, rule 63, Code of Civil 
Procedure. No evidence was adduced in this case as 
to what transpired in the execution Court; but the 
[form of the order strongly suggests that all that 
happened was that the plaintiffs, realising the im
possibility of contesting the claim in those proceedings 
asked the Court to pass the order which it would be 
bound to pass“ to enable them to bring proceedings 
under/Order X X I, rule_f)3, Code of Civil Procedure, 
3vithout delay. Inhere is nothing in the form of the 
order passed to suggest that the plaintiffs ever gave 
up their right to contest the matter by means of a suit. 
[Tlie admission of the plaintiffs appears to me to be
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merely an admission for the purposes of the summary 
proceedings under Order X X I, rule 58, Code of Civil 
Procedure. He was anxious that the claim should be Bai 
allowed in that Court so that he could bring appro- 
priate proceedings to challenge the nature of the mS S eo 
transactions. Such a course is frequently followed in Lal 
appellate Courts where an appellant knows that he Nathmal. 
cannot succeed in a particular Court by reason of a harmes, 
decision binding on that Court. He frequently c.J, 
mentions his point and informs the Court that it is 
useless arguing and invites the Court to dismiss his 
appeal in order that he can appeal to a higher Court 
to challenge the correctness of the decision binding on 
the lower Court. In my view a party, who makes an 
admission for certain purposes in summary proceed
ings, does not necessarily admit the correctness of the 
claim of the other party. He may be compelled in 
summary proceedings to admit the claim, but that does 
not mean that he admits it for all purposes. In my 
view the admission in this case must be confined to 
the proceedings in which such admission was made, 
and as there is nothing to show that the plaintiffs 
ever gave up their rights to question the decision of 
the claim case, they can maintain the present suit 
under Order X X I, rule 63.

Counsel for the respondents strongly relied upon 
the case of Mulk Raj y . Ealla Bam-Mao Mali^). I vl 
that case the property in dispute was attached in 
execution of a decree, and the attachment was objected 
to by the judgment-debtor’s brothers. . Before-; 
executing Court comld give its decision on the objection 
decreerholder applied lor release of the prdperty, 
stating that he, would bring a regular suit to have it 
declared liable to attachment and sale and then 
brought the suit. It was held that when an objection 
was made under Order X X I, rule 58, it was not open 
to the decree-holder to refrain from contesting the 
objection, to withdraw the attachment and then to
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1940. bring a suit under Order X X I, rule 63, Code of Civil
------------Procedure. The rule contemplates that the objector’ s

 ̂ claim is accepted or disallowed by the executing Court
and it is only the ppty against whom the order was 

Firm made who may institute a suit to establish the right
he claims to the property. It was further held that 

Na-thmal. the rule precluded all suits except the one allowed by
the rule and, therefore, the suit was not competent 
under any other provision of the law. At page 237 
Zafar Ali, J. observes:—

“  The question, therefore, is whether it is open 
to a decree-holder to withdraw the attachment and 
then to bring a suit under rule 63. We are of opinion 
that it is not. Rule 63 contemplates that the attach
ment was objected to and that the objector’s claim 
was accepted or disallowed by the executing Court. 
If the claim is once accepted by the decree-holder 
himself he is evidently precluded from bringing a 
suit to contest it because the suit should be brought by 
the party against whom the order is made a,nd not 
by the party who himself sought that order and 
obtained it.”

In my view a party who realises the hopelessness 
of resisting a claim in summary proceedings and 
consents to the claim being allowed is nevertheless a 
party against whom an order is made and conse
quently he can bring a suit under Order X X I, rule 63. 
The fact that a party actually invites an order to 
be made against him does not render him any less a 
party against whom an order is made.

A contrary view was taken by a Bench of the 
Madras High Court in Venhatarama Aiyar v. 
Narayam A iyari})  ̂ In that case the decree-holder 
agreed that the claim petition o f the claimant should 

; be allowed but without costs, and an order was made 
accordingly. Nevertheless, the Court held that the 
decree-holder was entitled to maintain a suit under

SO^ tH E INDIAN LAW REPORTS, [VOL., X IX .

: ' ;  (1) (1916) 28 Int^Gaa:^ ; ..^  ^



Order X X I, rule 63, Code of Civil Procedure, to 
contest the order of the executing Court. Some of bambup
the reasons given by the learned Judges for coming to Bai
this conclusion have been criticised by Counsel for the 
respondents; but in my view the Madras decision is Masadeo 
to be preferred to that of the Lahore High Court,
Unless the facts show that the decree-holder gave iip 
his right to contest the matter under Order X X I, H a b r ie s ,

rule 63, a consent order or an order passed without 
objection by the executing Court in summary proceed
ings can be challenged and a suit is maintainable.

Upon the merits I am satisfied that the learned 
Subordinate Judge was right in holding that defen
dants second party were the real owners of the 
properties attached. The plaintiffs called a number 
of witnesses to prove that throughout the defendants 
second, party had been in possession of this property 
and the evidence called by the plaintiffs is strongly 
corroborated by the circumstances of the case and 
documents adduced in evidence. The defendant’s 
description of how he came to purchase these two 
properties is extraordinary. In his evidence at page 
82 he stated:

“  I  had no information prior to tlie sales’ that the shares are 
going to be sold but I  had gone to D. B. office to take Bs. 35 'wHcii 
■had been sanctioned for the repair of the Hariho School of which I  
am Secretary and while going there heard the Colleotorate peon calling 
out bid for T. no. 84&S in the Certificate Office. I  deposited the earnest 
money on the date of the sale and tha balance within 29 days. On 
the day I  came to deposit the balance of the purchase money X learnt 
in ,the bfSca tha.t T. no. 874 was also going t o ' be sold and so I  
purchased it also, I  did not engage any pleader or Mokhtear ior pur- 
phasing these shares. I  did not make any inquiry regarding this village 
bdore bidding at these sales.^’ : ;

I f  the defendant no. 1 is to be believed, he accidentally 
heard o f these two sales and immediately decided to 
purchase. It was indeed a most fortunate purchase 
for him, because he bought properties valued at 
Rs. _10,000 for under Bs. 200. The defendant’s 
version as to how: he came to purchase these pro
perties cannot, in my view, be possibly accepted
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The learned Subordinate Judge wlio saw and
Rameup heard tlie witnesses in this case came to the conclusion

Eai that iEamriip liad never been in possession of the
FffiM pi’opŝ ’ties alleged, to liave been pnrciiased by him and

M ahadeo that he had acted throughout as benamidar of 
Lal defendants second party.

N a x h m a i.
In my judgment it is impossible to say that the 

learned Judge was wrong in so holding and 
. accordingly I would dismiss this a,ppeal with, costs.

M anoiiar L a l l ,  J.— I  entii’ely {Xgi'ee and wish to 
make only a few observations with regard to the argu
ment a,dvanced by tlie appellant that the present suit 
is not maintainable Ijeca-use of the effect of the order 
passed in the claim case at the suggestion of the 
respondent. That order is exhibit J at page 35 of 
Part III of the paperbook. The order has been 
quoted in extenso in the judgment delivered by my 
Lord the Chief Justice, the order, as I pointed out 
in the course of argument, is equivocal. It may mean 
that the plaintiff agreed that the claimant was a 
benamidar or that the plaintiff asked the Court to 
allow the claim petition because he thought that the 
question of benami could not be properly gone into by 
the executing Court in summary proceedings. In 
these circumstances it was the duty of the defendant 
who relied upon the order as a bar to the maintain
ability of the suit to show the circumstances under 
which that order was passed and in particular he 
ought to have alleged and proved the agreement, if 
any, into which the plaintiff entered with him. 
Strange as it may seem the pleadings and the 
evidence are entirely silent upon this point. The 
plaintii merely stated in paragraph 6 of the plaint 

.'"that
‘ ‘ the Court was pleased to allow the said claim caBo; by its 

dated 14th July, 1.934, -without recording any evidence in tlie case

the whole of this allegation is true. It was next: 
asserted in paragraph 11 of the plaint t W  the
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order passed ;was wrong. The defendant merely 
stated in paragraph 7 of the written statement that rameup 
because the defendants were in possession and occupa- Bm 
tion of the land which had been illegally attached the 
plaintiffs got the costs remitted thinking it mahadeo
unnecessary to contest the case. The parties did not L ai.

adduce any evidence at all as to the circumstances Nathmal- 
under which the court came to allow the claim peti- manohab 

tion. The result is that this Court is exactly in the Lall, s. 
same position as in the case of Sardhari Led v. Amhika 
Fershad{^) where it was pointed out, in answer to 
the argument that section 280 of the Act of 1877 
(which corresponds to the proyision which we are now 
considering) did not contemplate that any order 
should be made until after an investigation which is 
directed by section 278, that “  in the first place we do 
not know what took place before the Subordinate 
Judge yho made this order. It may have been that 
the parties who were before him agreed so far upon 
'facts that he was enabled to deliver his opinion off
hand. But besides that, the Code does not prescribe 
the extent to which the investigation should go; and 
though in some cases it may be very proper that there 
should be as full an investigation as if a suit were 
instituted for the very purpose of trying the question, 
in other cases it may also be the most prudent and 
proper course to deliver an opinion on such facts as 
are before the Subordinate Judge at the time, leaving 
the aggrieved party to bring the suit which the law 
.■.allows':to:'him.’ ’ ., ■

I, -therefore, agree that when it has not been'
; }roved in this case that the plaintii has contracted 
^limself out of; his statutory rights which ar  ̂
to him in clear terms under Order SZXI, rule 63, he 
cannot be debarred from instituting a suit like the 
present to obtain the appropriate relief.

But reliance was placed upon the case of Mulh 
'Raj V, Ralla Ram-Rao In that case the

(1888̂ i T 15 CaL 621, P. C. — >■ •
(2ĵ  (1926) L 3^ B, -Z Lafe, ”
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decree-holder ]iii«self applied for release of tie 
iumbup property from attaclimeBt before the executing Court, 

Bai after the objectors had put forward their claim to 
Firm owners in their own right, stating that he would

Mahadeo briii^ a regular suit to ha,ve it declared liable to 
attachment and sale. The learned Judges of the 

Natheal. Court held that in these circumstances
M a nohar  the decree-holder was precluded from instituting a 
liALL, j. (jeclaratory suit under Order XXI, rule 63, because 

“  if the claim is once accepted by the decree-holder 
himself he is evidently precluded from bringing a 
suit to contest it because the suit should be brought by 
the party against whom the order is made and not 
by the party who himself sought that order and 
obtained it With great respect I am unable to 
agree with the proposition which is thus broadly 
stated. I f an investigation of the circumstances 
under which the decree-holder applied for the release 
of the property from attachment discloses that the 
decree-holder has accepted the claim of the claimant, 
he is obviously debarred from instituting another suit; 
but if the claim is accepted only for the purposes of 
the summary enquiry as appears to have been the 
position in the Lahore case, I am of opinion that the 
decree-holder was not precluded from bringing a suit. 
There can be no estoppel against a statute. Again 
the order passed by the executing Court is none the 
less an order passed against the decree-bolder even 
though he asked that such an order should be passed. 
I  find that the view which I have expressed is 
supported by the decision of the Madras High Court 
in Venhatarafna Aiyar v. Narmjana Aiyar{^) wheie 
the facts were almost similar. In that case it was 
argued that there was an agreement between the 
parties that the claim petition should be allowed with 
costs and that the plaintiff should, in csonsideration 
of the defendant giving up his costs, refrain from 
mstituting such a suit as the present. The agreement

Ind: Caa.'m  '.........  ̂ ^
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which was relied upon as a bar was held to be not 
proved upon the facts and the learned Judges took ramrup 
the view that the indications of the agreement were Rai 
that the claim petition was allowed to succeed on the 
understanding that the plaintiff was to institute a mahadeo 
suit under Order XXI, rule 63. I respectfully adopt Lai, 
the following observations of the learned Judges to 
be found at page 537: " I n  the present case, it is manohab
because the order on the claim petition is binding on 
the plaintiff that he can institute a suit to get rid 
of the effects of the order (Order XXI, rule 63, of the 
Code of Civil Procedure). This is also an answer to 
the objection that there was no order against the 
plaintiff, an objection which we have some difficulty 
in understanding. It is quite clear that when it was 
decided that the plaintiff was not entitled to attach 
the property which he had purported to attach, there 
was an order against him. The fallacy of the 
argument is caused by assuming that because a party 
does not object to an order being passed against him, 
therefore, the order that is passed is not against 
him In the case before us the agreement is not 
only not proved but is not even alleged in the 
pleadings.

For these reasons I agree that the appeal fails and 
should be dismissed with costs.

Appeal dismissed.
K. D. .
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Before Agarwala and Roidand, JJ.

MAKStlDAN LAL SAHU

J^IEANJAN NATH DAS.^
GJiota Naqptir Tenancy Act, 1903 {Bemg. Act VI of 1908), 

sections iQ and il-~mortgage in conlmmntion of section 46—
* Appeal from Appellate Decree no. liH of 1938, from a decision 

of Mr. Eahetra Mohan Kimar, Additional Judicial Gonuniesioaet of 
Chota Nagpur, dated the 1st June, 1938, confirming a deciBion of Babu 
Sbii) Ciaridra Prashad, Munsif at Eanchi, dated the 80th March, 1937.


